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I References to the transcript are cited herein as (TR #); references to Joint Exhibits and Employer
Exhibits are cited as OX #) and (EX #), respectively. There were no Union exhibits.



7.1 The management of the Company and its business and the direction of
its working forces are vested exclusively in Company. and this includes, but
is not limited to. the following: to direct and supervise the work of its
employees. to hire. promote. demote. transfer. suspend and discipline or
discharge employees for just cause; .., (IX 3)

The DML is the third and final step of the Positive Discipline System. It
consists of a discussion between the supervisor and the employee about a
very serious performance problem. The discussion is followed by the
employee being placed on DML the following work day with pay to decide



whether the employee wants and is able to continue to work for PG&E, this
means following all the rules and performing in a fully satisfactory manner.

The employee's decision is reported to their supervisor the workday after
the DML. It is an extremely serious step since, in all probability, the
employee will be discharged if the employee does not live up to the
commitment to meet all Company work rules and standards during the next
twelve (12) months, the active period of the DML ...

A. Termination occurs when Positive Discipline has failed to bring about
a positive change in an employee's behavior, such as another disciplinary
problem occurring within the twelve (12) month active duration of a
DML ....

B. Notwithstanding the foregoing, if a performance problem which
normally would result in formal discipline occurs during an active DML,
the Company shall consider migating [sic] factors (such as Company
service, employment record, nature and seriousness of violation, etc.)
Before making a decision to discharge, all of which is subject to the
provisions of the appropriate grievance procedure for bargaining unit
employees. ... (JX 4)

... It is the policy of PG&E that employees shall at all times continue to
practice fundamental honesty. Employees shall not, nor attempt to: ... take
or misuse Company property.

VIOLATION OF COMPANY POLICY WILL SUBJECT ANY
EMPLOYEE TO DISCIPLINARY ACTION, UP TO AND INCLUDING
DISCHARGE. . ..

• Taking, borrowing, misusing or loaning company tools, equipment ...
• Using company telephones for personal business which results in long
distance tolls or extra message units. (EX 1)



3 The record shows that the Grievant at one time had a personal cell phone. though the record is
unclear as to whether it was during the same time period (TR 89).



S The attendance records were utilized to determine whether any calls were made outside of the
Grievant's scheduled work hours (TR 14).



of positive discipline, ... there was nowhere to go but to terminate him" (TR 14). Martinezmetwith

the Grievant and provided him with written notice of his termination on February 26, 1998 (TR 22-

23; JX 2, p. 18).

Companv Policy:

Each year, the summary of Standard Practice 735.6-1, quoted above, is reviewed with

employees, including the crews under Martinez' supervision (TR 18, 30, 34). An agenda for a

meeting held January 7, 1997 was placed in evidence, reflecting review of that summary (EX 1).

It is undisputed that the Grievant attended the meeting, in which a copy of the summary was

distributed to employees (TR 21, 36; EX 1).

Martinez testified that, in the review, he told the employees Company cell phones are "for

nonpersonal use" except if used after hours to contact a spouse when working overtime or in an

emergency situation (TR 18, 20- 21, 36). These guidelines are not outlined in the meeting agenda,

nor are they set forth in the Standard Practice, itself (EX 1; TR 71-72). The Grievant testified that

he recalled no such specifics about cell phone use being addressed by Martinez (TR 78-79,83-84).

Martinez and Tison also testified that employees are not allowed to use their cell phones on non-

work days, though this proscription is not set forth in the written policy and Martinez did not testify

that he so advised employees in his policy review meetings (TR 21,34-35,42, 74; EX 1).

The other written policy governing use of telephones is contained in the Corporate Policy

Handbook, which was mailed to employees on February 23, 1998, three days prior to the effective

date of the Grievant's discharge. The record indicates the Grievant fi~st received this policy after

his termination (TR 91-92). Thus, this document is ineffective for the purpose of establishing

advance notice to the Grievant. It is relevant. however, on the issue of what the Company considered



Personal telephone calls: employees may make limited use of company
telephones to contact family members or take care of personal matters.
Any personal use should be occasional, not result in excessive charges to
the company, and not interfere with normal work responsibilities.
Individuals who abuse this privilege may have it revoked by their
supervisor.



was on floating holiday; and nine calls were on August 29, when he was sick. (TR 31,48,87,90;

EX 3; JX 2, pp. 14, 19,25,27). The Grievant did not remember the calls he apparently placed

while he was off-duty, and had no explanation for them (TR 80, 86-87, 88;]x 2, p. 14). He

testified that placing personal calls on the cell phone while not at work was not something he

normally did (TR 88); and that he usually left the phone and battery charging at an inspector's

desk in the office (TR 86, 89).

Approximately eleven (11) calls were placed to the Grievant's residence in the 18-week

period under review (TR 29; JX 2). Martinez testified that he considered this to be "quite a few"

(TR 29). There is no evidence that the personal calls placed by the Grievant resulted in long

distance tolls, that message units is a concept applicable to cell phones, or that the cost of the

personal calls was a significant consideration in the decision to terminate (TR 30-31, 40, 52-53,

70, 80). The Grievant did not believe that the personal calls he made resulted in any long

distance charges to the Company, and he assumed that they cost the Company "practically

nothing" (TR 81).

Other employees had access to the cell phone in question. One employee, - : P

was is shown in the billing records to have placed several personal calls (TR 17, 37, 40, 48, 51;

EX 3). p" was issued an Oral Reminder for his actions, which action was not grieved

(TR 18, 37,40,65-66,86; JX 2, p. 15). P : had no other discipline at the time (TR 37).

The following tables give further details concerning the usage of the cellular telephone in

the period June 19, 1997 to October 28, 1997 for outgoing calls:



DESCRIPTION -- TOTAL CALLS NO. COST

Calls to Company telephone numbers 109 N/A

Total Non-Company calls 88 N/A

Total outgoing calls 197 N/A

Total incoming calls 66 N/A

Grand Total (incoming and outgoing calls) 263 Total Cost $63.15

DETAIL RE OUTGOING NO. COST
NON-COMPANY CALLS

Calls Attributed to Parsons 14 N/A

Unidentified calls6 36 N/A

On duty calls attributed to Grievant 27 $6.78

(approx)

Calls made while off-duty 11 $2.61



all made occasional personal telephone calls, whether on their or others' assigned cell phones

(TR 79, 85-86). Martinez did not compare the frequency or cost of the Grievant's use of the cell

phone for personal calls with the use ofthe other approximately dozen ceIl phones in the

department (TR 28).

Several years before the Grievant's termination, a Fresno Division employee was

terminated for making approximately $2,400 worth of personal calls on a Company cell phone.

The discipline was reduced to a DML in the grievance process. (Review Committee Case

No. 1762) (TR 53, 57-59, 64; JX 6) Other employees have been issued Oral Reminders or

Written Reminders for misuse of Company telephones and cell phones (TR 64).

Other employees on DMLs who have committed offenses warranting a disciplinary step

have been discharged, and the terminations have been upheld in arbitration (Arb. Case No. 167 -

Chvany; Arb. Case No. 215 -- Brand) and by the Review Committee (Case No. 2056-2057).

Prior Discipline:

There is no dispute that the Grievant was on an active DML at the time of the events

outlined above. The discipline had been imposed in June 1997 for his role in the theft of a trailer

hitch (TR 15, 35, 63; JX 2, p. 8). His length of service and past record were considered as

mitigating factors in reaching the decision that a DML was the appropriate level of discipline for

that prior offense (TR 63).

DML is the third and final step in the Positive Discipline Program. After a discussion

with the supervisor, the employee is provided a workday with pay to decide ifhe or she wishes to

remain employed. If the employee decides to continue employment, a commitment must be

made to abide by aU work standards and policies. If the employee fails to meet this commitment



during the 12-month active period of the DML, tennination could result. (TR 62-63) The

Positive Discipline guidelines provide for the Company to consider mitigating factors in

detennining whether to proceed with termination (JX 4; TR 75). The Grievant testified that he

was aware that while on DML he was expected to abide by all Company policies (TR 81,83).

Martinez gave the Grievant two coaching and counseling sessions since he was on active

DML, one concerning the manner in which he called in to request vacation (TR 15-16, 65;]x 2,

p. 8), the other concerning keeping the Company apprised of his therapy appointments (TR 16).

While the Grievant recalled conversations with Martinez on these subjects, he testified that he

did not know these discussions were deemed to be coaching and counseling sessions (TR 77-78,

82-83). The Company acknowledged that, absent the prior discipline summarized above, the

Grievant would not have been terminated for his use of the Company cell phone (TR 6, 17, 65).

He would have received a lesser form of discipline, such as an Oral Reminder (TR 17,65).

The Companv:

The Company had just cause to terminate the Grievant and the decision of the Company

should not be disturbed by the Arbitration Board.

The rule violated by the Grievant was patently reasonable and the Grievant was

adequately warned of the consequences of violating the rule.

The Grievant no longer held a position that entitled him to use the cellular telephone. He

used the phone in question for personal calls while at work and off-duty. This is not a

proper business use of the cellular phone under the applicable policy.



The cost of such use is passed on to the Company and, ultimately its customers. The

Company has a legitimate interest in prohibiting such unauthorized use. The Union's

argument that the cost of the Grievant's calls was nominal misses the point. Even with

the volume discount the Company receives, it could cost several hundred thousand

dollars if employees were permitted to make personal calls.

There can be no dispute that the Grievant violated the Company policy on the use of

cellular telephones. A full and fair investigation so established, including a review of the

Grievant's time and attendance records, and the record of calls made to and from the

phone at issue. The Grievant admitted making and receiving personal calls on the

telephone, including after his shift ended and when he was on paid leave, vacation or

holiday.

c:) Calls made from the telephone include individuals with a personal relationship to the

Grievant. His feigned amnesia about the calls on non-work days demonstrates he is

aware that the conduct was in violation of Company policy.

=) The Grievant's claim that "everybody" used such phones for personal calls is not

supported by other witnesses. There is no evidence that the Grievant was singled out for

disparate treatment. Other employees have been disciplined for violating the cellular

telephone policy. Other employees with long service have been terminated for other

types of violations committed while at the DML step.

The Grievant was on a DML for a serious infraction at the time he violated the cellular

phone policy. He had received two coaching and counseling sessions while on the DML.

The only disciplinary step remaining in the Positive Discipline Program was termination.



The mitigating fact of his length of service was taken into consideration in assessing the

earlier discipline and prior to terminating his employment.

Despite being warned that he must abide by all Company rules and policies while on

DML, the Grievant chose to violate the phone policy. Prior arbitration awards involving

these Parties show that other long-service employees' terminations have been sustained

where they committed violations while on DML. (Arbitration Decisions in Cases 167,

215). A Pre-Review Committee decision in Case 2056 is also consistent with this result.

The Grievant's discharge was neither arbitrary nor unfair. There is no basis for

overturning the Company's disciplinary decision. The grievance should be denied.

The Union:

The negotiated Positive Discipline guidelines require that the Company consider

mitigating factors before making a decision to discharge. The failure to do so is subject

to challenge in the grievance procedure.

Given the Grievant's 28 years of service and the negligible nature of the alleged violation,

the Grievant should not have been terminated. At most. a coaching and counseling or

revocation of his telephone privileges would be the appropriate response. consistent with

the Corporate Policy implemented just prior to the Grievant's termination.

The policy concerning the use of cellular telephones is not as clearly articulated as the

Company argues. The Standard Practice prohibits use of Company telephones resulting

in long distance charges or extra message units.

The Corporate Policy in effect at the time of the Grievant's termination allows "limited

use" of company telephones for personal reasons. as long as the use is occasional, does



not result in excessive charges, and does not interfere with work responsibilities. The

record fails to show that the Grievant's use of the cellular phone violated this policy.

If the privilege is abused, the Corporate Policy calls for revocation of the privilege, not

discipline.

The Grievant denies that his supervisor articulated a more stringent policy regarding cell

phones, as Martinez claimed. The agenda of the meeting supports the Grievant's version

of events. A supervisor may not establish a policy inconsistent with Company standard

practice or corporate policy.

The policy or practice as described by Martinez is also contradicted by the precedent-

level grievance decision by the Parties in a prior case involving misuse of a cellular

phone.

The Company's argument that the Grievant should not have had the cell phone at all since

being reassigned from the Inspector position is without merit. Martinez requested the

return of his pager, but never told him not to use the cell phone. While Martinez may

have thought the Grievant's continued use ofthe phone was clearly improper, this was

never communicated to the Grievant.

The Grievant made no secret that he used the phone and, in fact, was listed on a

Department phone list as late as November 1997. Instead of looking at that list, or simply

calling the phone, the Company undertook an unnecessary investigation.

When the Grievant was confronted, he immediately returned the phone. He never

attempted to hide the fact that he had it. He openly charged the phone on the inspector's

desk and regularly left it in a desk drawer in the office.



The Grievant readily admitted to the Security Investigator that he had made some

personal calls. The record shows that only a relatively small number of calls attributable

to the Grievant were personal, and the cost to the Company was noininal.

The Grievant testified without contradiction that all employees in his Department use cell

phones for personal calls.

The Grievant's use of the phone did not violate Standard Practice 735.6-1 because it

resulted in neither long distance tolls nor extra message units. Nor did it violate the

Corporate Policy Handbook, because the use was limited, occasional, did not result in

excessive charges, and did not interfere with his work duties.

Much emphasis was placed on the fact that the Grievant made and received a total of 11

personal calls on two non-workdays. These calls violated no Company rule. The

Standard Practice does not prohibit use of a cell phone on non-workdays, nor is this

prohibited by the Corporate Policy or the Parties' agreement in Review Case No. 1762.

Even if these calls should not have been made, they are the only ones that are arguably

outside the policy. They cost the Company $2.63.

At most, the Company established a trivial transgression, which clearly fails to justify the

termination of an employee with 28 years of service.

DISCUSSION

Upon detailed review of the record as a whole, the Board of Arbitration does not find just

cause for the termination of the Grievant's employment.



First, the evidence fails to show that the Grievant had adequate notice that his retention

and use of the cell phone once he became a fitter was unauthorized. Martinez never requested

the phone or told him he no longer had permission to use it. The Grievant openly utilized the

phone while at work, charged it at the office, and was listed on the department directory. He

frequently used the phone for Company related calls, as shown by the phone records.

Second, the record fails to show that the nature of Grievant's proven use of the cell phone

while at work to receive and to make personal telephone calls constituted a violation of the cited

Standard Practice, the Corporate Policy in effect at the time the Grievant was terminate~ or the

local practice concerning the use of cell phones.

It is significant to note that neither of the written policies in effect at the time the Grievant

was terminated prohibit employee use of Company cell phones for personal calls, nor do they

contain the more stringent standards of use that Martinez asserts he communicated to those under

his supervision. The summary of Standard Practice 735.6-1, distributed to employees, proscribes

"using company telephones for personal business which results in long distance tolls or extra

message units." As found above, the Grievant's cell phone use was not shown to have breached

these conditions.

The Corporate Policy also does not prohibit use of cell phones for personal calls, but

requires that they be limited, occasional. not result in excessive charges, and not interfere with

work duties. The use of the cell phone in this case may reasonably be characterized as occasional

and limited. While the total numbers, at first glance and without reference to time frame, may

not appear to be occasional, when analyzed on the basis of weekly or monthly usage, the

conclusion changes. Two or three outgoing personal calls a week. at a total cost of 60 cents or



less a week, does not demonstrate the type of excessive usage or cost that a reasonable person

should know is inappropriate, as contrasted with the facts in Review Committee File No. 1762,

for example. There was no evidence to suggest his work performance was adversely affected. In

short, the Grievant's Company cell phone usage while at work was not proven to have exceeded

the limitations set forth in the Corporate Policy.

While the Company contends that the Corporate Policy is irrelevant because it was issued

after the Grievant made the calls in question, it affirms the practice that was in place as early as

1993. The Review Committee found in Case No. 1762 that it was acceptable under the

established practice for employees to make a few personal calls as long as the usage was not

excessive in number or cost. The Grievant's phone usage was not shown to be inconsistent with

this mutually recognized practice. The Employer relies upon Martinez's oral communication

of a more detailed policy to the employees under his supervision to justify a conclusion that the

Grievant's cell phone usage was improper. The Grievant recalls no such discussion. The

Company bears the burden of proving notice of this policy. No corroboration of Martinez's

testimony on this point was offered. The documentation in evidence concerning the meeting

contains no support for Martinez's testimony, and no corroborating testimony was presented

from any others present at the meeting. Moreover, Martinez's unwritten guidelines concerning

cell phone use are found to be more stringent than the written policies in evidence, and more

stringent that the actual practices as described in the Grievant's unrebutted testimony and the

Review Committee Decision in Case No. 1762. As Tison testified, a sllpervisor may not impose

a policy that is inconsistent with Corporate Policy.



The remaining but more troublesome question is the Grievant's use of the cell phone

while off-duty. While this usage is not expressly proscribed by written policies in evidence, such

usage is something that an employee is likely to know would be unacceptable. Even the Grievant

acknowledged that he would not normally use the cell phone in this manner.

On the other hand, the evidence shows the amount of off-duty use by the Grievant was de

minimis, particularly if viewed in isolation as justification to terminate the employment of an

employee with 28 years of service. A total of eleven calls made on two dates in a 19-week

period, amounting to a grand total of less than $3.00, does not spell discharge even given the

Grievant's disciplinary status at the time.

Section III.B of the Positive Discipline Guidelines requires the Employer to weigh

mitigation factors, such as length of service and the nature and seriousness of the violation, in

determining whether discharge is appropriate for a violation committed while on active DML.

Reasonable consideration of those factors in the instant case compels the conclusion that just

cause for termination is absent. Given the nature of the steps of the Positive Discipline

Guidelines, a basis for denying the Grievant back pay has not be established. Accordingly, the

following decision is rendered:

granted.

2. As a remedy, Mr. C I shall forthwith be reinstated to his former position with full

seniority, back pay and benefits, payable in the amounts and manner prescribed by the Labor
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