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RELEVANT PROVISIONS OF THE AGREEMENT

The management of the Company and its business and the direction of its
working forces are vested exclusively in Company, and this includes, but
is not limited to, the following: to direct and supervise the work of its
employees, to hire, promote, demote, transfer, suspend and discipline or
discharge employees for just cause. ... (JX I)



PROCEDURES FOR DRUG TESTING
IN COMPLIANCE WITH D.O.T. REGULATIONS

FOR PIPELINE COMPANIES

An employee who tests positive for illegal drugs during one of the testing
programs may be offeredthe First Time Offender program which currently
exists. This will include prescribed rehabilitation program as specified by
a Medical Review Officer who is specially trained in substance abuse
illnesses. In most cases, a second positive test for illegal drugs will result
in the employee's discharge.

8. An employee in a covered position who tests positive the second
time for illegal drugs when there was no on-the-job impainnent
evident, will be given another opportunity for rehabilitation if they
had previously self-referred to EAP and were following EAP's
recommended course of treatment in the prior 30 days. A
subsequent positive test on this employee will result in discha(ge.

1. The Company representative will obtain recommendations from
the Medical Review Officer (MRO) for the duration and frequency
of post-rehabilitation drug testing for employees returned to duty
upon completion of rehabilitation. The duration-will not exceed 60
months.

2. The Company representative will schedule post-rehabilitation
testing, in addition to random testing, for rehabilitated employees
and will notify the immediate supervisor of the appointment and
location for collection.

..
AppendixH'



A. The MRO must review and evaluate all "positive" test results,
as described in Section 4, prior to notifying the Program
Coordinator.

B. Any "positive" test result received from the laboratory shall be
considered a "confumed positive" test until the ~O bas
completed his/b.er evaluation. If the MRO determines that the
result is a positive, only then shall the result be considered to be
"verified positive." A confirmedpositivewill require an interview
process as described in Paragraph 3A.

: E. Upon receipt of urine specimen test results from the HHS-
certified laboratory, the MRO shall review and evaluate all
positive test results and report to the Program Coordinator test
results (positive and negative) within 10 days of the· initial
screening performed at the mIS-certified laboratory.

F. The MRO shall notify the Program Coordinator of all negative
and verified positive test results.

A. The main element in the review and evaluation of a positive
test result received by the MRO from the laboratory is a
confidential interview by the MRO with the individual who tested
positive in order to examine possible alternate medical
explanations for the positive test result.

D. During the interview the MRO shall inquire about the
individual's medical history, use of legal and illegal drugs, and
other biomedical factors. The MRO shall review and consider
medical records and other information made available by the
individual to determine if the positive test result could have
resulted from legally prescribedmedicationor can be explained on
another basis.



A. The MRO shall determine if further information or verification
is required to reach a "verified positive" determination. This
additional information can include consultation with the
individual's physician or reanlysis [sic] of the initial specimen if
there is any question regarding the accuracy or validity of the
positive test result. The MRO shall request the assi~ce, as
needed, of the HHS-certified laboratory and other qualified
individuals.

B. If the MRO determines that a positive test result for drugs can
be attributed to the use of DOT prohibited drugs not prescribed to
the individual (e.g., prescription drugs for relatives), in such cases
the MRO shall declare the test result as "verified positive".

C. The MRO shall also authorize a reanalysis of the initial
specimen if he/she deems necessary to complete the analysis.

D. In hislher evaluation and interpretation of the positive test
result from the laboratory the MRO shall not consider the results
of any tests that were not obtained or processed in accordance with
the PG&E Drug Testing Program. (JX 3)

..
The Grievant tested positive for the presence ofTHC (marijuana) in March, 1993 (TR 7, 50).1 At

lather than a written reminder resulting from this positive test, the Grievant had never been
disciplined during his approximately 27 years of employment with the Employer (TR 50, 75).



, =
I understand that pursuant to DOT regulations, I am subject to
unannounced post-rehabilitation drug testing as defined by the Medical
Review Officer for up to sixty (60) months following my return to work.
I further understand that post-rehabilitationdrug testing is in addition to my
continued participation in random drug testing, and that I also remain
subject to reasonable cause and post-accident testing where applicable.

I understand that ifI test positive for any prohibited drugs, including legal
drugs for which I do not have a prescription, during the next sixty (60)
months, I am subject to immediate discharge. (JX 2)



that, approximately one and one-half to two weeks after Super Bowl Sunday, she noticed that

drug test which showed the presence of amphetamines. Later that day, while at home, Greule,



called PG&E and spoke to the Grievant's supervisor. She explained to the supervisor that she..



Question 1. If Mr. S,. did in fact consume these amphetamines on
Sunday, would they still have been in his system at a detectable level on
Tuesday?

Answer 1. Yes. Amphetamine has a relatively long half life and will stay
positive in the urine for up to four days even with the quantity that
Mr. allegedly ingested.

Question 2. If that is so, would the amount of amphetamines he ingested
on Sunday be such that he might reasonable have realized that there was
something out of the ordinary in the Coca Cola?

Answer 2. The cut-off level for amphetamine on the DOT test is relatively
low. However, even at relatively low levels of amphetamine R mould
have registered some stimulant reaction. He was taking Sudafed and Coca
Cola, which contain caffeine. He may have mistaken the stimulant effects
of these compounds for the effects of amphetamine. I must also add that
in my interview I gave Mr. S the opportunity to lie which would
have substantially decreased the credibility of the interview. For example,
I asked him repeatedly if he felt any more intense stimulant effects with the
accidental ingestion of amphetamine on January 30, 1994. He repeatedly
denied feeling such an effect. Had he lied and said he remembered the
stimulant effect it would have filled the gap in this interview and would
have been a dishonest response. He denied it, in my estimation adding
credibility to the interview. •

4 Greule was uncertain about the exact timing of these events. Dr. Smith recalled that he spoke with
Greule in the latter part of February (TR 88).



Question 3. Was any other infonnation disclosed to you that would tend
to discount the explanations provided by Linda [Greule] or
Mr.S1 ,?

Question 4. Is the Grievant's explanation of the circumstances
scientifically possible?

.Answer 4. Yes. It is quite common for stimulant users to put amphetamine
into coffee or Coca Cola in order to mask the taste and produce a stimulant
reaction. For example, Linda said she worked at a bakery requiring that
she got [sic] up early every morning. She indicated that when she felt
fatigued she used amphetamine to help her with her energy level and
facilitate job perfonnance. This is common behavior among stimulant
users. I :

Question S. How do you evaluate the Grievant's credibility in light of your
experience with him?

Answer S. In my opinion the Grievant is credible and his story as
corroborated by Linda is acceptable and believable. In my clinical
experience accidental ingestion of amphetamines in coffee or Coca Cola
can and has occurred.
(Exhibit 4 to JX 2)

Q: ... In your experience as an expert on addiction and as an MRO,
an individual like Mr. S', lets be hypothetical on the
relevant factors, average weight, no tolerance, what amount of
drugs above the NIDA cutoff level would you expect to see for an
individual to feel their effects.

S The Parties rely heavily on Dr. Smith's testimony. The Union asserts that it establishes the
credibility of the explanation given by Greule and the Grievant. The Employer, on the other hand, argues
that Smith's testimony at the arbitration hearing modifies his initial credibility conclusion. Because both
Parties rely on Dr. Smith's testimony, relevant portions are quoted below.



A: Madam Arbitrator, as I have stated in the beginning, the urine test
is not quantitative, it's not like a blood alcohol, where you can
make precisejudgments, because of all the variables I have talked
about, including the fact that a known dosage was not
administered, so if you take in all of those variables that I have to
use . . . it would be my opinion that 15 to 20 milligrams of
methamphetamine would have to be ingested to get above the
cutoff level, which is one diet pill.

It's my opinion that if somebOdytook a diet pill they could, or
should, feel it, but they may misinterpret it. For example, one of
the things a diet pill would do would be to clear your sinuses,
because it's a vasoconstrictor. And you may be taking another
stimulant like ephedrine, which does the same thing. But as it
exceeds that level, there is an increasing probability that the
individual should know they took a stimulant such that there

• should be at some level a dosage that everybody would know they
were wired on speed.

In my rough opinion, given all the qualifiers that I have just
stated, that if it was two to three times the NIDA cutoff level,
would be in the area of 30 to 60 milligrams, it would be certain
that a nontolerant individual would feel it.

Individuals that regularly use and have some tolerance don't
feel it, but individuals that have nontolerance, tolerance meaning
more of the drug to achieve the same effect, are more sensitive to
its effect.

So I understand the question, and as I understand it, my
response would be two to three times the cutoff level, I think
there's a very high probability he should have felt the stimulant
effect. (TR 97-99)



Q: Is that level consistent or inconsistent with this document
[quantitative urine analysis] in terms of the quantities of
metabolites?

A: Because of all the variables that I have described, it is possible that
that dosage could have produced this urine pattern. But this
quantitative urine, which I did not have at the time I was doing my
evaluation, is on the high side for that administration. I would
think that it would be more like 40 milligrams that would produce
the quantitative urine profile.
Again, I have tried to give you the citations that stress how

• Iiazardous quantitative analysis of urine specimen is.
(TR 108-109)

Title 7.1 of the Agreement. Numerous arbitrators have held that, where a collectiv~·bargaiiring



» A requirement that the Company show intentional ingestion would be unreasonable, because.•



.' -and she does not normally do so. She has no credible explanation as to why she did not take the few



literal interpretation is uncalled for.

It The Company's relian\;e on the award in Arbitration Case 198 is misplaced. The Union did

Board explicitly recO'gDized that literal interpretation would not be proper: "As the Union admits,

» The Drug-Free Pipeline Agreement should not be interpreted in a rigid, literal manner, but

positive test result is credible. The Company's attack on Dr. Smith's expertise is surprising and
•



Employer argues, and as the Union admits, the sequence of facts described by Greule and the



noted that amphetamine users commonly dissolve the drug in Coca Cola (or coffee) because the



Similarly, the Grievant's testimony that he drank the spiked Coca Cola left behind by Greule

believable" (Exhibit 4. to JX 2). At the arbitration hearing, Dr. Smith confirmed this opinion:

Q: [By Union Counsel] Did you fmd Mr. S _. - . credible in all
respects in conjunctionwith the second positive, everything he told
you?

#

Employer's argument, the record does not establish that consideration of the quantitative analysis

caused Dr. Smith to change his mind regarding the Grievant's credibility, or the acceptability or
,

... he might have misinterpreted the effects, clear sinuses, a little jittery,
maybe that was the Sudafed or caffeine, but the higher you get above that
cutoff level, which iswhat Mr. Goodfellow presented which I did not have
at the time, the more likely it is that he would have felt it to the point where



there is some levelwhere it is absolutely certain that he would have felt it,
head pounding, pulse rate going, can't sleep for a couple of days.

(TR 106-108)

Because of all the variables that I have described, it is possible that that
dosage [testified to by Greule] could have produced this urine p~ttem. But
this quantitative urine, which I did nbt have at the time I was doing my
evaluation, is on the high side for that administration. I would think that
it would be more like 40 milligrams that would produce the quantitative
urine profile.
Again, I have tried to give you the citations that stress how hazardous
quantitative analysis of urine specimen is. (IR 108-109)

The threshold determination is whether, as the Employer argues, the Drug-Free Pipeline



contemplates an individualized and fair assessment of the facts and circUmstances of each case to

. .
The Drug-Free Pipeline Agreement provides for the testing of employees for the presence

that, in negotiating the Drug-Free Pipeline Agreement, the•.Parties intended to abrogate the just cause



Within one day of receipt of all available information on the
positive test result (i.e., test report, Chain of Custody Form,
interview information, both verbal and documents, etc., reanalysis
of test results, if applicable, consultationwith physician) the MRO
must determine, if the fest result is ''verified positive" or
"negative" in accordance with'the following guidance:

1. The MRO determines that there is a legitimate explanation
for the positive test results and the use of substance, as
identified through the testing. In this case the MRO shall
declare the test result as negative, record the result as
negative in the individual's file, and report the result as
negative to Program Coordinator. (IX 3)

the proper interpretation and application of the Drug-Free Pipeline Agreement. In that case, an,

6It must be noted that, when Dr. Smith reported the Grievant's second verified positive test, all of
the pertinent circumstances were not yet known.



Board of Arbitration in that case was, "Did the Company terminate ~e employment of [the grievant]
.

without just cause?" \emphasis supplied). Further, the Board of Arbitration clearly applied the just

termination of the Grievant's employment was without just cause." (emphasis supplied)

Nor does the deCision in Arbitration Case 190 stand for the proposition that the literal words

The clear meaning of that additional reference is that, where the process
involved in a test violates the [Drug-Free Pipeline Agreement] ~
meaningful and simificant respect. the MRO should not consider the test.
The Company is bound by the negotiated Letter Agreement.

As the Union admits, not all violations of the procedures required by the
[Drug-Free Pipeline Agreement] necessarily warrant application of the
preclusive effect of Paragraph 4-D. But, this case does not require the
Board to draw a fine line between violationswhich do or do not require that
result. Rather, the Board must determine only whether the failure to split
a sample at the collection site, in the circumstances presented here,
warrants the application of Paragraph 4-D. (pp.23-24)



Because the record clearly shows Grievant's second verified positive test resulted from

1994) is found to be appropriate. The Employer, like the Grievant, was an innocent victim of the•.
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