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INTRODUCTION

This dispute arises under the Collective Bargaining Agreement between the above-captioned

Parties (JX 1).I Pursuant to the Agreement, a Board of Arbitration was appointed and an arbitration

hearing was conducted on February 16 and September 20, 1993 in San Francisco, California. At the

hearing, the Parties had a full opportunity to examine and cross-examine witnesses, and to present

relevant exhibits. A verbatim transcript of the proceedings was taken (cited herein as TR _). The

Parties stipulated that the prior steps of the grievance procedure were followed or waived and the

matter is properly in arbitration (TR 1; JX 1).

C , the Grievant, was hired by PG&E in November, 1985. His employment

was terminated effective May 15 or 16, 1991. At the time of the termination, he was employed as

a journeyman transmission mechanic.

ISSUES

1. Did the Company terminate the employment of

2. Is C entitled to the reinstatement of his employment, together with all the accrued

benefit(s) that he would have been entitled to, absent the termination, including back pay? (JX 1)

REMEDY REQUESTED

The Union requests that the grievance be granted and that the Grievant be reinstated with full

back pay and benefits. The Company requests that the grievance be denied in its entirety.



The management of the Company and its business and the direction
of its working forces are vested exclusively in Company, and this includes,
but is not limited to, the following: to direct and supervise the work of its
employees, to hire, promote, demote, transfer, suspend, and discipline or
discharge employees for just cause; ....

Any provision of this Agreement which may be in conflict with any
Federal or State law, regulation or executive order shall be suspended and
inoperative to the extent of and for the duration of such conflict.

In the event any provision of this Agreement is suspended or
declared inoperative by reason of the operation of this Section, the parties
shall meet within 30 days to negotiate a substitute provision which will, as
nearly as possible, reflect the intent of the suspended clause in a lawful
manner.



Company will meet and confer with Union on the selection of
HHS-certified laboratories and Medical Review Officers used in
the Drug Free Pipeline Program.

10. Union may request reanalysis of a specimen if it is an issue in the
grievance procedure.

An employee who has a verified positive drug test result will be
immediately removed from their work responsibility and be
considered as a first time offender under the First Time Offender
program. They will be required to complete the required
rehabilitation program as specified by the MRO. At the MRO's



discretion, they can return to work while completing the
rehabilitation program's requirements.

1. The Company representative will obtain recommendations from
the Medical Review Officer (MRO) for the duration and frequency
of post-rehabilitation drug testing for employees returned to duty
upon completion of rehabilitation. The duration will not exceed 60
months.

The Medical Review Officer (MRO) is a licensed physician
responsible for receiving laboratory results generated by an
employer's drug testing program....

A. The MRO must review and evaluate all "positive" test
results, as described in Section 4, prior to notifying the
Program Coordinator.

B. Any "positive" test result received from the laboratory
shall be considered a "confirmed positive" test until the
MRO has completed hislher evaluation. If the MRO
determines that the result is positive, only then shall the
result be considered to be "verified positive." A
confirmed positive will require an interview process as
described in Paragraph 3A.

The main element in the review and evaluation of a
positive test result received by the MRO from the
laboratory is a confidential interview by the MRO with the



individual who tested positive in order to examine possible
alternate medical explanations for the positive test result.

B. If the MRO determines that a positive result for drugs can
be attributed to the use of DOT prohibited drugs not
prescribed to the individual (e.g., prescription drugs for
relatives), in such cases the MRO shall declare the test
result as "verified positive".

D. In his/her evaluation and interpretation of the positive test
result from the laboratory the MRO shall not consider the
results of any tests that were not obtained or processed in
accordance with the PG&E Drug Testing Program.

1. The Medical Review Officer (MRO) shall notify the Program
Coordinator of all "verified" positive tests.

6. If an employee does not agree to the MRO's decision of a verified
positive test, he/she can request that the MRO authorize the lab to
conduct another analysis of the original specimen or an analysis of
the second part of the "split sample" being held by the laboratory.
This analysis will be performed by another PG&E contracted
laboratory. The specimen is tested for the presence of the drug( s)
for which a positive result was obtained in the test of the first part.

If the results of the test on the second part of the "split sample" are
negative, the "verified positive" test will be changed to a negative
test result and reported to the Program Coordinator.



The splitting, sealing and identification labeling of urine
specimens must be performed in full view of the
individual and the Collection Site Person as follows:

1. The splitting of a urine specimen (split samples)
into two specimens for analysis will only occur
when testing for reasonable cause, post-
rehabilitation, pre-transfer or random. Pre-
employment will only have one specimen sample
collected and will not be split.

All specimens collected, which includes both
parts of the "split sample", will be forwarded to
the contracted HHS-certified laboratory for
storage and analysis.

3. The individual will be requested to select two
individually wrapped shipping packages for
his/her urine specimen.

NOTE: At a minimum, 10 shipping packages
shall be available for selection.

The Collection Site Person unpacks the shipping
package, prepares the shipping bottle ... that has
been previously selected whel) specimen was
collected and transfers the specimen into the two
bottles.

The first bottle is to be used for the DOT-
mandated test, an 60 ml of urine shall be poured
into it. If there is no additional urine available for
the second specimen shipping bottle, the first



specimen bottle shall nevertheless be processed
for testing.

Up to 60 ml of the remaining urine shall be
poured into the second specimen shipping bottle.



Pharmchem, the laboratory selected by the Parties to perform urine screens, reported that the test was

~ positive for THC (marijuana), amphetamine and methamphetamine (CX 23). When questioned by



I understand that pursuant to DOT regulations, I am subject to
unannounced post-rehabilitation drug testing as defined by the Medical
Review Officer for up to sixty (60) months following my return to work.
I further understand that such post-rehabilitation drug testing is in addition
to my continued participation in random drug testing, and that I also remain
subject to reasonable cause and post-accident testing where applicable.

I understand that if! test positive for any prohibited drugs, including legal
drugs for which I do not have a prescription, during the next sixty (60)
months, I am subject to immediate termination. (eX 7)

drugs (ex 31). Dr. Smith was suspicious of the results because the urine sample had a specific

~ gravity of 1.003 which, according to Dr. Smith, suggests that the Grievant intentionally drank large

4 Dr. Harkey disagreed with Dr. Smith's conclusion that a 1.003 specific gravity indicates volume
diluting. According to Dr. Harkey, 1.003 to 1.010 is the normal range of specific gravity for urine, and
factors other than volume diluting could account for a specific gravity at the low end of normal (TR 233-
234).



Herrick, the technician, had not collected samples for PG&E employees before (TR 109, 117), and

~ she had not received any written instructions from PG&E prior to collecting the Grievant's sample

5 Although the dates for post-rehabilitation tests are determined in advance, the employee is not
advised of the test until a few hours in advance (TR 64)

6 The Grievant initially testified that his shop steward raised the overtime issue, when he told the
shop steward he would be tested (TR 345). He then testified that he may have been the one who raised the
issue (TR 346).

7 The Parties had agreed that Pharchem laboratory would be the testing lab under the Drug Free
Pipeline Program. However, there is no dispute that PoisonLab was qualified to perform the required tests.



Why did you use your forms for Poison Lab instead of
Pharmchem?
Linda stated that she was familiar with her forms and had not yet
received the PG&E forms at the time of this particular test on
4/29/91. Plus she stated that she just really forgot about the PG&E
procedure even though she had talked with Donna on the
procedure a few days, or a week, before.8

Q: Why was the preemployment box checked?
A: Linda stated that the Grievant had told her that this was a

preemployment test.

Q: Did Mr. Cranney ask why you were not taking a split sample?
A: Yes, he did ask for a split sample and I told him that normally we

don't take split samples and that I was using my package in this
case which only contains one bottle. (Two days later Linda
claimed that the PG&E package with two sample bottles arrived.)

(JX 3, minutes of Local Investigating Committee, page 4)



decided that they could not disregard the positive finding, because the failure to split the sample at

~ the collection site did not violate D.O.T. regulations (TR 70-71, 163-170). Bidwell directed

PoisonLab to send the sample to Pharmchem for testing. PoisonLab poured off an aliquot of the

9 The Grievant's contemporaneous notes are consistent with his testimony that he told Herrick the
sample should be split (JX 3).



Program. He determined that there was no explanation for the positive result, other than the use of

~ prohibited substances, and reported to the Company that the test was a verified positive (CX 34, 170-

177).10 The Grievant was terminated effective May 15 or 16.

10 As a result of concerns raised by Dr. Harkey after the Grievant was terminated, it was determined
that the positive results for amphetamine and methamphetamine might not be reliable (CX 38,39; TR 208).
That evidence is not discussed in detail here, because there is no dispute that the sample tested positive for
THC (TR 190, 202, 243).



requires that the MRO not consider the results of any tests that were "not obtained or processed in

accordance with the PG&E Drug Testing Program." The testimony of Jane Brunner and Rick

Doering establishes that the Parties had different reasons for accepting that language. But, a party's

motivation for accepting clear and unambiguous contract language is not relevant to subsequent

interpretation of that language. Appendix H, Section 4(0) means what it says, nothing more or less.

o Even if the language of Section 4(D) is ambiguous, the Union's interpretation is preferable

to the Employer's interpretation. Under the Union's interpretation, only substantial deviations from

the negotiated procedures would trigger the application of the "shall not consider" language. On the

other hand, the Employer's interpretation would limit the application of Paragraph 4-D to two

specific factual situations.

~ 0 The Grievant's sample was not split at the collection site. PoisonLab poured off an aliquot

of the sample, after testing it. This does not provide the same protection as a split at the collection

site, because if the sample was contaminated by PoisonLab, then the aliquot sent to Pharmchem

would also be contaminated.

o The April 29 testing was flawed in other ways. The sample was sent to PoisonLab instead

of Pharmchem. Bidwell directed PoisonLab to send the sample to Pharchem as if it were coming

from the field; instead, PoisonLab sent a cover letter to Pharmchem explaining the results of its

testing. Then, instead of testing the sample for screening cut-off levels, as directed by Bidwell,

Pharchem tested at the lower limits of detection applicable to confirmation tests. Finally, after the

Grievant was terminated, it was discovered that the positive finding with respect to amphetamine

and methamphetamine was not reliable.



D As a result of these flaws, the test should have been disregarded because it was "not obtained

or processed in accordance with the PG&E Drug Testing Program." This result is supported by

Bidwell's attempts to cancel and then disregard the April 29 test. Had he learned of the failure to

split the sample earlier, he would have found a way to cancel the test before receiving the results.

D The fact that the D.O.T. does not require a pipeline operator to remove an employee

permanently from a covered position after a second positive -- a fact not known to or understood by

the Employer when the Grievant was terminated -- supports the Union's position in this grievance.

D The Employer has not established that the Grievant intentionally diluted his urine by water

loading prior to the April! test. Dr. Smith testified only that the specific gravity of the specimen

suggested the possibility of dilution. But, Dr. Harkey's testimony and the applicable regulations

support the conclusion that a specific gravity of 1.003 is normal.

~ D The Employer has not established that the Grievant intentionally delayed the testing

originally scheduled for April 25. The record establishes that it was the Union's shop steward who

insisted that the Grievant be paid overtime if the urine collection took place after the end of the shift.

Faced with this demand, the Employer had the option of continuing with the test and paying the

Grievant overtime, or rescheduling the test. The fact that the Employer elected to reschedule the test

should not be held against the Grievant.

D The Employer has not shown that the Grievant sabotaged the April 29 test by telling Ms.

Herrick that it was a pre-employment test. The major flaw in this argument is the fact that the

Grievant advised Ms. Herrick that the sample should be split. Ms. Herrick's testimony that the

Grievant did not tell her to split the sample is discredited, because it is inconsistent with her

statement to the Local Investigating Committee.



D The record does not support the Employer's argument that the Grievant would represent a

clear and present danger if reinstated. Dr. Smith characterized the Grievant as a chronic episodic

(weekend) user. Dr. Harkey testified that the levels of marijuana metabolite found in the Grievant's

urine did not indicate a high level of use. This testimony does not support the conclusion that the

Grievant, who had no safety or disciplinary record during his five-plus years of employment, would

represent any danger if returned to work.

D While the April 29 test may be considered a valid test for D.O.T. purposes, the D.O.T.

regulations do not require that an employee be discharge or permanently removed from a covered

position after a second positive test result. The Employer could have complied with both the

negotiated agreement and D.O.T. regulations by treating the test as invalid under the negotiated

agreement, but valid for D.O.T. purposes.

~ D If the Employer had acted diligently, when it first learned that the sample had not been split

at the collection site, the test would have been cancelled immediately, and the Grievant would have

continued working without loss of payor benefits. Accordingly, the grievance should be sustained

and the Grievant should be reinstated with full seniority, backpay and benefits.

The Employer:

D The evidence establishes that the Grievant used illegal substances on two separate occasions

and was under the influence on the job.

D The Union's argument that the test results should be disregarded because the sample was not

split at the collection site is without merit, because the Grievant created the problem when he tried

to sabotage the test. In addition, the negotiated agreement does not obligate the Employer to throw

out positive test results if the sample is not split at the collection site.



another positive test would result in automatic discharge.

D The evidence is overwhelming that the April 29 test was positive for amphetamine,

methamphetamine and THe. The Grievant's denial that he used illegal drugs is not credible.

D When the Grievant learned that he was going to be tested on April 25, he claimed an

entitlement to overtime pay to delay the test. His testimony that the shop steward, rather than he,

raised the overtime issue is not credible.

D On April 29, the Grievant took advantage of Herrick, who had not received any paper work

describing the reason for the test, by misrepresenting to her that it was a pre-employment test which

does not require a split sample. Herrick is a disinterested person who has no reason to distort the

Grievant's statements to her. The Grievant's signature on the chain of custody form contradicts all

~ of his testimony about what he said to Herrick.

D The only way to explain the incongruous behavior of allegedly vociferous complaints on the

job about the failure to split the sample, and his passive submission at the collection site, is that the

Grievant had a plan. He did not complain to Herrick, because he wanted an un-split sample to go

to the lab. But he wanted to stop the testing, so he complained about the lack of a split sample when

he returned to work. If the Grievant was truly concerned about his rights, he would have called his

shop steward and supervisor from the collection site, and he would not have certified the test as a

pre-employment test.

D The negotiated agreement does not require that a positive test result be discarded because

of a significant departure from the collection procedure. Brunner's testimony that Paragraph 4-D of

H-4 requires the MRO to disregard a test if there is a significant problem with the collection process



alters the meaning and language of that provision. The plain meaning of Paragraph 4-D is apparent

when read in the context of the entire program. The MRO's function is to investigate possible

medical explanations for a positive result. He does not have discretion to disregard a test result on

the basis of a complaint, supportable or not, that the collectio? procedure was not followed.

D The Union's interpretation of Paragraph 4-D is vague; there is no certainty as to what would

constitute a significant departure from collection procedures which would require that a test result

be disregarded.

D D.O.T. regulations prohibit the Company from "knowingly using any employee who fails

a drug test required by this part." Because the D.O.T. regulations do not mandate a split, the

Company would have violated this regulation if it had disregarded the test.

D The Union's interpretation of Paragraph 4-D should also be rejected because the Union did

~! not communicate its purported understanding of the language to the Company during negotiations.

D The Union has not established that any harm resulted from spliting the sample at the lab

instead of at the collection site. PoisonLab followed D.O. T. procedures when it tested the sample,

and the positive result was confirmed by Pharmchem. As a result, the Union received the complete

benefit of a split sample and independent testing.

D Reinstatement of the Grievant would put others at risk. According to Dr. Smith, the Grievant

is a chronic abuser and his addiction disease is characterized by relapse. If he his reinstated to a

safety sensitive position, he probably will not be able to refrain from using. Arbitrators have refused

to reinstate employees in similar circumstances.



shows that the Company has not established this claim by a preponderance of the evidence. In

~ support of its argument that the Grievant intentionally sabotaged the April 29 test, the Company first

11 Other problems relied on by the Union are not significant enough to warrant the conclusion that
the test should be ignored. Although the sample was sent to the wrong laboratory, PoisonLab was properly
certified to perform the test and there is no direct evidence that the initial tests were performed improperly.
Pharmchem's failure to test the sample as if it had come from a collection site does not arguably violate any
provision of the Letter Agreement. The questionable results ofthe positive findings for amphetamine and
methamphetamine do not provide a basis for relief, because the positive finding for THe is not disputed.



overtime pay. Because the Company clearly had authority to order the Grievant to take the test as

_ scheduled, regardless of his overtime claim, the Grievant may not be held responsible for delaying



the actual events, and it was accepted as true by both the Union and Company representatives on the

LIC.

Second, it has not been shown that Herrick's failure to split the sample is attributable to her

misunderstanding about the type of the test involved. It is apparent from the record that Herrick was

not familiar with PG&E testing procedures under the Drug Free Pipeline Program. She had not

previously collected a sample for a test under the Program, and she had not received any written

instructions or the split-sample kits from the Company when she collected the Grievant's urine. She

admitted to the LIC investigators that she had forgotten about the PG&E procedures, even though

she had apparently been orally advised of them by Bidwell's assistant at an earlier time.

Finally, given the inadequate instructions given collection site personnel and the absence of

the required sample kits, the record does not support a conclusion that the Grievant was responsible

_ for the confusion which occurred at the collection site. The fact that the Grievant signed the chain

of custody form, which included an incorrect reference to a pre-employment test and showed that

the sample had not been split, fails to warrant a different conclusion.

For all of the above reasons, the conclusion is required that the Company has failed to

establish the Grievant intentionally attempted to sabotage the April 29 test or that he was responsible

for Herrick's failure to split the sample.

The Company's argument that Paragraph 4-D of Appendix H is inapplicable to this situation

is not accepted. As the Union argues, the provision that "the MRO shall not consider the results of

any tests that were not obtained or processed in accordance with the PG&E Drug Testing Program"

(emphasis supplied) is clear and unambiguous. If the language referred only to tests not "obtained"

in accordance with the Company's drug testing program, it might be susceptible to the Company's



interpretation that it precludes the MRO from considering tests obtained from an employee's private

doctor or other sources. But, the language on its face includes the term "processed." The clear

meaning of that additional reference is that, where the process involved in a test violates the Letter

Agreement in any meaningful and significant respect, the MRO should not consider the test. The

Company is bound by the negotiated Letter Agreement.

Because the language is clear and unambiguous, it is not necessary to consider the bargaining

history to determine its meaning. However, it is noted that the bargaining history is not inconsistent

with this result. The fact that the Union may not have expressed its interpretation of the language

across the bargaining table does not preclude it from relying upon the clear and ordinary meaning

of the words adopted by the Parties. Moreover, as argued by the Union, application of the language

to preclude consideration of flawed tests is consistent with the fact that the requirements of the Drug

t Free Pipeline Program were the result of collective bargaining negotiations to comply with existing

law. If, as the Company argues, tests obtained by the Company could be relied upon even if they

were not in compliance with the Letter Agreement, the Letter Agreement would provide little or no

protection for bargaining unit employees, and would be rendered superfluous.

As the Union admits, not all violations of the procedures required by the Letter Agreement

necessarily warrant application of the preclusive effect of Paragraph 4-D. But, this case does not

require the Board to draw a fine line between violations which do or do not require that result.

Rather, the Board must determine only whether the failure to split a sample at the collection site, in

the circumstances presented here, warrants the application of Paragraph 4-D.

The uncontradicted evidence establishes that the requirement that samples be split at the

collection site was of paramount importance to the Union in negotiations over the drug testing



(l) Fails a drug test required by this part and the medical review
officer makes a determination under §199.15(d)(2); ...

** *

(1) Passed a drug test under DOT Procedures;
(2) Been recommended by the medical review officer for return to

duty in accordance with §199.15(c); and
(3) Not failed a drug test required by this part after returning to



Question: Mayan operator terminate a reinstated employee for subsequent
failure of a drug test?

Answer: In such circumstances, 199.9 (b) (3) requires that the employee
be removed from the covered position without an opportunity for future
reinstatement. Part 199 does not require that operator to terminate
employment ofthe individual; if possible, he or she could be shifted to a
non-covered position. If an operator decides to terminate employment, it
cannot rely on Part 199 for authority to do so. (UX 3).

Under §199.9(aXl), an employee who tests positive must be removed from
the covered position. It is at the operator's discretion whether to terminate
the employee, move the employee to a non-covered position, or offer the
employee the opportunity for rehabilitation and subsequent return to duty.
If the employee subsequently returns to duty and again tests positive, the
operator must again remove the employee from the covered position.
However, it was not RSPA's intention in drafting §199.9(b) to limit the
number of times that an employee could test positive, and subsequently be
reinstated to that or any other covered position, after a negative retest and
return-to-duty recommendation from the Medical Review Officer. Upon
a subsequent positive test, the operator has the same alternatives available
in dealing with the employee, i.e., termination, moving the employee to a
non-covered position, or offering an opportunity to return to duty. (UX 4)

12 It is not clear when the interpretation quoted below was issued. The document from which it is
taken appears to bear the date 12/5/91 in the lower left hand comer. However, the quoted paragraph bears
the date 7/24/90 (UX 4).



discipline. Therefore, the termination of the Grievant was not for just cause. Accordingly, an order

reinstating the Grievant is appropriate.

However, the Union's argument that the Grievant is entitled to full back pay and benefits is

not accepted. There is no showing that the Company acted in bad faith or with improper intent.

Indeed, its attempts to cancel or otherwise invalidate the April 29 test show that it was making a

good faith effort to comply with the Letter Agreement. As described by Bidwell, receipt of the

positive finding from PoisonLab put the Company in a "tight place." Professional considerations

precluded the MRO from ignoring the results once they were received; and the D.O.T. regulations

required the Company to treat the test as valid, even if it did not comply with the Letter Agreement.

In addition, the evidence establishes that the positive finding with respect to THC is reliable,

~ regardless of the collection site's failure to split the sample. This means that the Grievant failed two

drug tests within a period of approximately three months, and used a prohibited drug after

completing rehabilitation. While the Company, for the reasons stated above, is prohibited from

relying upon the test results for purposes of imposing discipline, the Board is not precluded from

considering this evidence in fashioning the appropriate remedy. The Grievant's own actions are

responsible for setting these events in motion, and the Company could not have continued to employ

him in a covered position in violation of the D.O.T. regulations. Further, he is not entitled to a

presumption that he would have passed a test processed in compliance with the Letter Agreement.

In these circumstances, the equitable remedy of backpay and benefits is not warranted.
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As a remedy, the Company shall reinstate Mr. Cranney without loss of
seniority, but without backpay or other benefits. Reinstatement shall be
conditioned upon Mr. Cranney satisfying normally applicable D.O.T. and
Company requirements for return to a covered position after failing a drug
test. The period of time between the termination and the Grievant's
reinstatement shall not be considered a disciplinary suspension, nor may the
results of the April 29, 1991 test be considered in reaching any future
decisions involving discipline.

1 The cover page ofthe Decision bears the date April 22, 1994. It was fully executed by the Board of
Arbitration as of May 9, 1994.
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t reinstatement remedy was awarded as a result of the Company's breach of the Agreement with respect

to the handling of the drug test which led to the termination. According to the Union, had Mr.

found to lack just cause (May, 1994 Opinion & Decision, pp. 24-27). As a remedy for the improper

t termination, the Grievant was found to be entitled to reinstatement, conditioned upon satisfying





I; position he would have been in but for the Agreement violation, minus backpay and benefits for the

interim period because of the role his own actions played. Had he not been terminated, and had he
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