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On the· facts presented in this
case, did the Company vi late
provisions of the Labor \gree-
ment~

RELEVANT SECTI(lN~ OF THE CONTRACT
Sec. 1.2

It is the policy of the Company and Union
not to discriminate against any employee
because of race, creed, sex, color, age or
national origin.

Any provision of this Agreement which
may be in conflict with any Federal or
State. law, regulation or executive order
shall be suspended and inoperative to the
extent of and for the duration of such
conflict.

Disability caused or contributed to by
pregnancy •••• and recovery therefrom
are, for all job-related purposes, tempor-
ary disabilities and should be treated as
'such under any health or temporary disabil-
ity insurance or sick leave plan available
in connection with employment. Written and
unwritten employment policies and practices
involving such matters as .•• payment"under
any health or temporary disability insurance
or sick leave .plan, formal or informal, shall
be applied to disability due to pregnancy or
childbirth on the same terms and conditions
as-they are applied to other temporary dis-
abilities .
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EEOC Decision No. 73-0463 (January 18, 1973)
The condition of pregnancy must be treated

the same as any other illness.
3 I

,I·FACTS:
5 I The two grieva,nts were pregnant, and they sought to apply
6 1 their sick leave to U,eir absences at the termination of their
7 I pregnancies. The Company refused to allow them sick leave for
81 this purpose, and one of the grievants ultimately used up her vaca-
9 tion time to have her baby. The other grievant did not seek to us

10 her vacation time in this manner. Each nf the grievants was af-
11 forded a six months leave of absence without pay before .they re-
12 turned to work. The Union claims that pregnancy is a disability

j
13 I for which an employee is e~titled to use her sick leave time, and
14 that the Compm y was guilty of sex discrimination and violated
15 Sections 1.2 and 24.4 of the Contract, as well as Title VII of the
16 Civil Rights Act by refusing to :allow sick pay at the termination
17 of the grievants t pregnancies. The EEOC guidelines require that
18 payment of sick leave benefits be made for a normal pregnancy.

20 allowed for the normal termination of a pregnancy, although if com-
21 plications resulted from the pregnancy, the employee was permitted
22 to take sick leave. Th,e question of leaves of absence without pay
23 for pregnancy had previously been discussed with the Union, but
24 the issue of sick leave pay for normal pregnancy had never before
26 been discussed in negotiations. ~etween 1964 and 1973, if an em-
26 ployee was on leave of absence because of the birth of a child,
27 she was entitled to be reinstated to her former job when she re-
28 turned from the leave. This change in policy was made in order to
29 comply with the guidelines of the Equal Opportunities Commission.
30 Employees who are on leave of absence not due to pregnancy must
31 demonstrate that the leave i8 justified by "urgent and substantial"
32 reasons in order to be entitled to return to the job at the end of



I

1 " the leave.
I!2 :1 Ii :>:r(.grall;instituted by tbe l.··~rHlT1Y f,'r assuring a recent. \ :
",I

3 pre~li(ll ',;llIpl.oyeewhcl Lad .~.iven birtt tl 1 C(,; l.J a job when she r

,4: tLlrnlld fre';L -.;ick leave lll':olved a cm:sidc ...,·"t;p cost to the Company,.
5 Ii for ,:;ll~h e>:renses a~ trRining tempur:u> t' ,~' lyees to perform the,;
6 jo~; in plae'p ,)f tbe iJ1Sent employee. if tie C0111>anywere required

7 :! t,; .rant .:> h:k leave pay for pregnancy tt' !."'l:J na lion. the total wages
8 ,I~:,;

'.

9 :: $28.('00.
;1

10 ,i In 1973, the Company and th~ ECiiJti. (jpp'Jrtunities Employment I.

"

11 II Cornrnis;..;.:.')'",entered into a voluntary ap-el-":lent fur the purpose of

12 !! providing equal employment '-'rp.lrtllnil i •.,~I~O r ,ye.men. The agreement

13 iiJoes not rnentic'n sick leave policy for pregnancies. However, the

14 II a~reement contains a provis:i.0n that the REOC does not 'N'aive its

15 il rigl1t to seek compliance wi t. :.i respec t to tbe Company's pregnancy
II

16 II leave
,:

17 I! leave

18 ii' pany intended to change that policy. The Company stated it did

19 !, not intend to make a change, and the EEOCdid not request such a
I

20 Ie hange. I
I

21 Ii Aside from one prior grievance which WA ..• settled, the unionl

2211 had not previously protested the Company's policy of not affording I
23 'I sick leave pay when an employee was compelled to leave work at the I
24 ! terminat ion of her pregnan~v.

25 ,1 pOSITION OF COMPANY,
26 I The fact that an employee who is pregna'nt receives a 1eave

27 II of absence without pay as a matter of right and is guaranteed a
28 ~ return to her joh at the end of the leave substantially increasesq

I
29 I the CompanyI s ellpenses •

30 . it is necessary to train, transfer, and hire employees in order to I
31 ! make up the work of the absent employee. In contrast, an employee

32 I who is afforded a leave under the "urgent and substantial" cr1ter-~.~~~;:I 4 •
••••• C-A,TLI
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policy. The Company informed the Et.OC of its pregnancy sicl<'

policy t and theEEOC representative inqUired whether the coJ



,
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2 his \,.Yorkcan be parcelled out to other employees without hiring or
I

'I

3 'Ii trainint:: new personnel. Th'.J5, pregnantw,)men are allowed leaves
,I

4 ii of absence under less stringent conditio:l: "'ad at a greater cost

5 ji to the i.,;ompanvthan other employees. Hlf' C ':l.pan)' may be permitted!!,
6 :! to oflset treseadditlonal expenses due tC' pregnancy by disallowin

,!
7\1 sic'.<. leave benefits for tt.e normal terminat,i)o (,f pregnancy.

8 ,I The Company has demonstrate"! that time off ratt.er than in-

9 II come is the prime objective of pref.'nant eo :)loyees. Of the 22 to
I

10 126 weekt->that pregnant employees were. off ....•.•ork on leaves of ab-

11 r sence, \;'ore than 21 to 25 of those week .. in any event would have

12 , heen without pay because these employe,'c; had.seJ up more than
,;

13 II ha 1f ()f their sick leave. 'rhe granting 0 f preferent i aJ treatment

1411 to pregnant women in the matter of 1eave~ ,)f abs.encte J lIstifies the

151 Company in holding back sic •. pay for the period of actual "tem-
t16 I porary disabi 1ity" at the terrnioa tion 0 f pregnancy. The Company

171 and the Union bargained for this exchange of benefits.

18 I Furthermore, the United States Supreme Court has made it

19 'I clear that under some circumstan:: es pregnant w lmen can be treated

20 I differently with regard to disability resulting from pregnancy

21 I without violating the Fourteenth Amendment. (Geduldig v. Aiello

221 (1974) 417 u.s. 404) Thus, it is clear that disparity of treat-I .
23 ,·ment of pregnant women or other classes is sometimes justified by

I

24 il the legitimate business interests of the employer. (See Miller

25 I Brewing Co., 64 LA 389, 396); CWAand .\T&T Company, Long Lines

Department, 8 FEP Cases 529.)
27 The Company does not claim that the additional $28,000 cost

28 for providing sick leave benefits for pregn~l1lt women wOuld break

29 its treasury. But like any other aspect of collective bargaining,

30 there is always some point at which the Company is entitled to

31 minimize its liabilities. The fact that the EEOG, with knowledge
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to change that ~olicy is R ~ignificant factor :n th~ Company's
fa~nr. Th~ ~rbitrator is confin~d tn intprpr~ting the provisions
of th~ Contract rather thari t~ interpretinL general provisions of

4 .1 law regardi~~sex discrimination.
S i POSITION OF UNION: .
6 !I By its language, the Contract incorporates Title VII of the
7 II Civil Rights Act and the Sex Discrimination Guidelines of the
8 I EEOC. The Arbitrator is not confined in determining the issue in

I
9 this grievance to the provisions of the Ct.ntract, but should take

12 :'even if the Arbitrstor confined himsel f to the four corners of the

15
16
17
18
19
20
21
22
23
24
25
26
27

28
29
30
31
32

anti-discrimination laws. (Chippewa Valley Board of Education,
73-2 CCM ARB, par. 8623; Gulf States Utilities Co., 6:' LA 1061)
Even without such provisions it has been held that the anti-

year Tire & Rubber Co.v. Rubber Workers, Local 200, 8 CCH EPD,
par.9657)

There can be no doubt that the EEOC Guidelines treat disa-
bility caused by pregnancy like any other temporary disability.
(Sec. 1604.10(b) of Guidelines on Discrimination Because of Sex.)
The EEOC has specifically determined that "LT7he condition 0 f

pregnancy must be treated the same as any other illness." (EEOC

(Desseoberg v. American Metal Forming Co.,
8 FEP Cases 290; Chippewa Valley Board of Education, 73-2 CCH EPD
par.8623; Satty v. Nashville Gas Co., 10 FEB Cases 73; Wetzel v.
,Liberty Mutual Insur. Co., 7 OCH EPD par.9097; Holthaus v. Compton
& Sons, Inc., 9 CCH EPD par.7304)

6.



2 Ie ause of disability. Whether that disabil ity is caused by pneu-

311 monia 'r pregnancy is irrelevant. It is (recisely for the purpose

4 :Iof "a) leviat1ng the econ.:>mic burdens ·.;aus·.,d '·v the loss of income,
II

5 ,I and the incurrence of medical expenses I tilat employers offer sick
II
I'

6 leave programs. (Wetzel, supra.)

I811 trolling. That case arose under th~ Four teenth Amendment, and it

9 jwas held that a state disability inSurance program could discrim-

10 inate between normal and abnormalpregnalli.:ies. Here. we are faced

11 with whether the Contract prohibits suet. distinction. The Satty

12 I and Wetzel cases cited above were both decided after Geduldig,

13 I there Wel:' e serious economic consequences to the state insurance

14 i program if normal pregnancies were covered, and here tLere is no

15 actual business necessity fo)' disparate treatment. In fact, the

16 Company does not argue that the payment of sick leave benefits to

17 persons in the grievants' position would be too expens ive, and it

18 is worthy of note that the $28,000 which would be involved for the I
19 payment of such benefits is considerabl y less ttlan the Company's I
20 expense for the six-months leave of absence program.

21 There is no merit in the Company's argument that the Union I
22 bargained away the right to sick leave payments for. normal pregnan-'

23 cy terminations. As early as 1972 the Union fi.led a grievance on

24 this issue which was settled without prejudice.

26 is not binding on the Union. The Union was not a party to the neg-I

27 otiations which led to the agreement, and the agreement itself does

28 not deal with sick leave policy. Furthermore, the EEOCrepresenta-

29 tive made it clear to the Company that the EEOCGuidelines require

30 payment of sick leave benefits for nonnal pregnane)'. Finally, the

31 agreement itself tmplies that the EEOCfound the Company's sick

32 leave policy in violation of the guidelines but deferred requiring



1 compliance for the time being. There is a provision in the agree-
2 ment that the EEOC does not waive its riglit to seek compliance wit
3 Title VII with respect to the Company I s nlaternity and/or pregnancy
4 leave policy.,

I

51'" But independent {)f the EEOC guidelines t the Contract itself
6 prohibits the denial of sick leave benefits to the grievants.
7 Section 1.2 prohibits sex discrimination and the provisions which
8 relate to sick leave do not exclude normal pregnancy from their

I
9 scope.

11 favorable treatment than other employees with regard to unps id
12 leave of 'absence is an attempt to creat e an illus ion of more favor-
13 lable treatment. The fact that pregnant women need not show that
14 they are in "urgent" need of a leave of absence as must other em-
15 ployees in order to retain their job rights, is irrelevant since
16 it is self-evident that the situation of a woman approaching the
17 termination of her pregnancy is "urgent".
18 CONCLUSION:

I
not !

pre4
21 vail in this grievance since those guidelines provide that preg-
22 nancy must be treated like any other disability. Thus, it is not
23 necessary to decide whether general law prohibits the denial of
24 sick leave benefits to pregnant employees because the EEOC guide-
25 lines answer this question in the affirmative. It is also argusbl
26 that the Contract provides (Sec. 24.4) that any provisi'ons of the
27 Contract which are in conflict with federal regulations (such as
28 EEOC regulations) are inoperative to the extent of such conflict.
29 Thus, the Contract muse be interpreted so as to be consistent with I

30 the EIOC guidelines.
31 There is no specific provision of the Contract relating to
32 the que.tion of sick leave for the normal termination of pregnancy •

••• KDYlIII
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1 However, it is 'clear that the provisions of the Contract reg.rding
2 unpaid leaves of absence for pregnant women have been changed by
3 the Company in order to comply with EEOC guidelines. That is to
4 say, the provisions which required pregnant women to show that
6 "urgent and substantial" reasons existed which would call for a
6 leave of absence after a normal pregnancy was changed by the Com-
, pany in order to comply with EEOC guidelines so that an employee
8 is now automatically entitled to six months of sick leave at the
9 termination of her pregnancy. The essence of the Company's argu-

10 ment is that the Union bargained away the right to sick leave pay
11 at the end of pregnancy in exchange for the more liberal leave of
12 absence benefits.

14 away non-discriminat1onrights of its employees under Title VII,
16 the Company's argument is not persuasive that the Union in fact

l' mentioned the question of sick leave for pregnant women in any of
18 their negotia~lons. There is some evidence that the Company
19 liberalized the leave of absence benefits after discussions with
20 the Union. but so far as appears, there was no mention in these
21 discussions of the question of sick pay at the termination of
22 pregnancy. In the abaence of convincing evidence that the Union
23 bargained away the right to sick leave at the termination of a
24 DOrmal pregnancy, the Company's Quid pro qUO theory is unconvinc-
25 1n&.
26 Nor is the Compan,'s argument persuasive based on the vol-
2' untary agreement with the EIOC. That agreement is concerned en-
28 tirely with the hirlna and promotion of minorities. The fact that
89 the EEOC did not insist th~t the Company conform its pregnancy
30 leaveprocedur.. to the BlOC guidelines as a part of the agreement
31 i. not controlling. Even if we could assume that the EEOC was in
32 • position to waive its non·discr~ination guidelines, the agree-

10ft ••
taft •••
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1 I ment specifically atates that the EEOCdid not effect such' aI .
211 waiver. Moreover, the Union was'not a party to the EEOC agreement
3 il and cannot be found to have waived tbe rights of its TT'embers to
4 !! enjoy the ;>enefits of str ict compli.ance with EEOC non-discrimina-
5 I tion gUidelines.
6 !I The Company's os sertion tha t the Union fa 11ed to prot es t

7 II t·heGompany' s pregnancy sick leave t)olicy i~ not decis ive in the
8 present context. ,Firs t, a grievanc e was in fact filed in 1972
9 seekin~ sick leave pay for termina tion '.)f pregnancy, and that

10 grievance was settled. without pr'ejudice. Second, certainl", the
11 I Company cannot successfully assert' that the non-discrimination
12 rights of employees may be waived by a [ailur~ to file grievances
13 to protest discriminatory policies.
14 Thus, for all the reasons set forth in the foregoing, the
15 conclusion follows that the Company violated the Contract on the
»6- facts' presented in this case. The Arbitrator finds such violat ion

',t

171 based upon the provisions of the Contract ';lsreinforced by the .
18 EEOC guidelines and sex discrimination cases in general, including 'I'

19 Lockheed Missiles and Space Co. v. lAM (cited in Stone and Baden-
20 I schneider, Arbitration of Discriminatory Grievances). This Ar-
21 bitrator held in that case that even without contractual provision
22 like Sections 24.4, EEOC regulations supersede contractual pro-
23 vision. The reason for this determination seems obvious. If the
24 rule were otherwise, an agreement between a union and a company to
25 give preference in employment, wages or promotion to the members
26 of one particular ethnic group would prevail over the non-discrtm-
27 ination requirements of the Civil Rigtlts Act and this is a clearly
28 !untenable proposition.

30 declaration of the rights of the parties, and si~e the Company
31 has now been found to have improperly denied sick leave benefits
32 to the grievants, the parties are hereby given an opportunity to

M.lCnVEIIl
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13
14
15 .

16 I

mutua 11 y Iashion witt.in 30 days the det;)L~ ): tl.e remedy for the
two ~rievant~ involved. The Arbitrator relain~ jurisdiction for,.
the purpo:.(., . himself fAshioning a rp~nF:'Jyin the event that the
part ies arl· .1t able within 30 days t.) reso lve the details of a.
specific.:rttmed~ covering each of these !:W.· ;.;rievants.

The Company violated the prOV1Slons of the
labor agreement when it denied si<.'k leave
~AY to the grievants.
The parties are given an opportunity to
mutually fashion within 30 d~vs the details
of the remedy for the two grit=vants involved.
The Arbitrator retains jurisdiction for the
purpose of himself fashioning a remedy in
the event that thepartie~ are not able
within 30 days. to resolve the details of 8
specific remedy, if any, covering each of
these two·griev"nt~.

Dated :JfnP-.~_-
CD~u-7J.J~
txWIfNCE R. POgs. OnIon loard Member

JACIB. Hl~~---

I. oxtail nAidAi', COllllpanyBoard Member .

27 DXviD j. BIIeMi, Company loard Member
28
89
30
31
8&
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___________ - ----- Dated:.
LIIIiRti R. PO!!, union BOard"'ber -------

______ - Dated:
JICk I. lILt, ODIOft IOirdilil6ii' -------
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