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ADOLPH M. KOVEN
ATTORNEY AT LAW
593 MARKET STREELT
SAN FRANCINOO, 94108
LXerDox 2-85408

ADOLPR M., KOVEM

304 Gresmwich Street Arb #26
San Francisco, California 94133

Telephone: (415) 392-6548

IR ARBITRATION PROCEEDINGS PURSUANT 10
TITLE 102 OF THE CURRENT COLLECTIVE BARGAINING
AGRREEMENT BETWERN THE PARTIES

In the Matter of a Controversy

between
INTERMATIONAL BROTHERHOOCD OF ELEC- OPINION AND AWARD
TRICAL WORKERS, LOCAL UNION NO.
1245, OF THE

and BOARD OF ARBITRATION

PACIFIC GAS AND ELECTRIC COMPANY,
(it ot

This Arbitration arises pursuant to Agreement between
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL UNION NO.
1243, hereinafter referred to as the "Union," and PACIFIC GAS AND
ELECTRIC COMPANY, hereinafter referred to ss the "Company,” under
which ADOLPH M. KOVEN was selected to serve as Chairmen of a
Board of Arbitration which was also composed of V. G. OGLETREEK,
Union Member, DAVID H., REESE, Union Member, M. A. KIRSCH, Company
Member, and V. J, THOMPSON, Company Member, and under which the
Boaxd of Arbitration Award would be final and binding upon the
parties.

Hearing was held on January 35, 1968, in San Francisco,
California. The parties were afforded full opportunity for the
examination and cross-examination of witnesses, the introduction
of relevant exhibits, and for argument. Both parties filed post-
hesxing brisfs.
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APPEARANCES :
On behalf of the Union:
Messrs. NEYBARY, GRODIN & BRESON, by

Shell nﬁiuau 100 Bush street
San Franeisco, 'cnufomu. ’

On behslf of the Company:

L. V. BROWN, Esq., and HEMRY J. LaPLANTE, Esq.,
245 Market Strest
San Francisco, California 94106.

Hila the layoffs :t ? m Jull., Gcm::‘xm
Construction Departmen o8 lowing a redus
in work forces, be mut?ﬁd?’ ’

% Only employess who have three years or
move of conti servics with the company (as defined in
Section 106.1) shall be givem consideration, as follows,
in cases of desotion and layoff in the t of
GCenaral Construction in which they are employed: ....

n;»}_ﬁ,;: When {t becomes neces for Compen
to lay o otmqhymhnmno!motntk.cz‘-

pany shall give employess involved as much notice thereef
a8 prasticable, but in no evant in case of layoff shall a
regular employes be given less than five (5) calendax

days' notice, and 1if he has five (3) years or wore of con-
umcmn y sexvice hs shall be given not less than
ten (10) endar days' notice.

3 s loyees who have thres years or more
‘owﬁrﬂr u{h (as doﬂ.nzd in Section

of

106.1) shall be givem preferential consideration as fol-
lows for prowotiom to vacancies occurring in the Depart-
mant of Gemeral Construstion in which they are employed:

(a) In the case of each such vasancy such pre~
fexeutial consideration shall be givem to that em-
ployes who for the longest od of time has re~
ceived the top rate of pay the classification next
lower in the normal umolmmouou:ouumm
which the vacanc io:“u' provi that he is fully
qualified to per the duties of the job which is
vacsnt, and ruv“d further that he is hesdquartered
in the area in which the vacancy exists. As used
herein the term "area" means the boundaries of the
Division where the crew in which the vacancy exists

is headquartered.

(b) An employes who is not on an expense sllow-
ance at the time of a transfer made undexr the pro-
visions of this Sestion, shall not qualify for an

2.
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| Pesition of Union:

expease allowangs unless he is transferred from his
head ers azea to a jodb hesdquarters outside the
of his headquarters ares.

(s) Notwithstanding anything hevein contained to
the mttm y mey make sppointaents to jobs
roquiring eaployes to exercise supsrvisory duties
on the basis of ability and persemal qualifica .

aﬂgn 0.2: A casual loyes is one who is hived
at a y wage rate for an m«:z:dun od of time

and who, regardless of length of service with ¥
does not, as long as he r sush status, e sny
sentority :i;?u. vasation, sick leave, leave of absence,
or similar rights and privileges.

: A regulax loyee is one who has 1
1&.‘%;« from the nt.::u’o! casual qloyuq::d
whose pay has been established at s weekly wags rate.

Beskgxound :

The two grievants, regular employees with less than three
yeaxrs sexvice, were laid off for lack of work though casual em-
ployees with less tham six menths' service wers retained. The
1ssue which this fast situatiom presents is whether regular em-
ployses with less than thres years' sexvice are smtitled to pre-
fexrense over smploysas with less than six months' sexvice in the
event of layeff.

(1) Contragt Argument: Section 310.2 states that casusl
esployess do not sequire any seniorxity rights. Sestiom 310.3, im
defining regular employees, does not mention senfority rights.
Thus, & reasonable intexpretation of Section 310.2 in combination
with Sestion 310.3 leads to the conclusion that casual employees
sre suberdinate on layoff to regular employess. "A contrary in-
terpretation would allow the Company to lay off all regular em-
pleoyees with less than three years of service while retaining on
the payroll lumdreds of casuals doing the same type of work in the
same depaxtusnt or division and in the ssme geographic area. Per-
sons geing to work as a casual or probationaxy employes expect to

3.
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be the first to go in the event of layoff for lack of work. IEm-
ployess who complete their period of casual or prodationary em-
ployasnt ressonably expest that casuals will go fixst on layoff,
particularly if they have read in their Comtract that casuals have
no seniority.” By preferring the casual employees in this lay-
off, the Cowpany essentially invested those essual employees with

seniority rights to which the Contrast doss not entitle them.

“The Comtrast as it now stands contains the shortest; clearest,
and most precise statement of a semiority distinetion betweem
casual enployess and regular employees.”

(2) Baxgaining lHist: IRuaent: Thers has never been any
bergaining histery or any upuutm attempting te distinguish
batween the seniority rights of casual employees and reguler em-
‘ployess with less than three years' sexvice. Thus, the bargatning

mury is met conclusive in favor of either mty. The bargain~

ing histery "doss nevertheless permit the inference that the prace
tice thxough the years vegarding order of layoff for lack of werk

‘has beem so satisfactory to both parties that neither has attemp-
|| tad te baxrgain any changes."

(3) Rsas IPractice Argyment: The Union is unmaware of any
prier examples exsept the JeumiEpin cease in which the Company latd
off regular employess with less than thres yesrs' service while
retaining casuals.

Hindiasa: |
The sxusial utttan in this dispute is Sestion 306.1.

Section 306.1 provides that "Only (emphasis supplied) employees

who had thres yesrs or more of contimuous service with Compeny ...
shall be given eonsideration, as follows, in cases of demotion and
layoff in the Department of General Construgtion in which they
are employed: ...." This language is clesr and unambiguous on
1ts face ia giving no seniority to employees with less than three
years' service. The languags thus strongly favors the Company's

4.
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sction in this case, psrticularly in view of the faet that the

word "enly" was added in the most recent negotiations in 1966.
The Union claims that becsuse casual employess are said

not to have auy senlority rights in Sestion 310.2 as cowpared to

zegular employess with less than thres years sexvice in Section

310.3, the conclusion follows that the Centraet is silent on the
semierity rights of regulay employess with undexr three years' ser-
vies and therefors that the Contrast is ambiguous mnd that past
pragtics must centrol. That Union argunent is rejected beecause it
ignores the lamguage of Sectiom 306.1, which is clesr and plain on
its fage to the contrary. |

The slarity of Section 306.1 has a further effect upon the
Unien's cass. Obviously, 1f Sestion 306.1 were ambiguous, then
the silemce ,o\l the parties at the negotiatioms on the distingtion
betwaen casual and regular employees with respest to layoff would
besowms & mors foreeful and velsvant axgument in the Union's faver.
But sinee Seution 306.1 is unsmbiguous, a heavy burdem is placed
on the Usion to show that the Contrast language should de disre~
sarded, and the silence of the parties in their megetistions does
et sontribute to that showing. PMumdammmtally, the Uniom says

| that the silense of the parties at tha negotiations favors the

Union beasaxuse that silence is supportsd dy the past practice of
the parties in the Union's faver. That approash would be sound if
the Contrast were smbiguous, but singe that is not so, the respon~
sibility was ths Union's to raise the question at the negotiations
1€ the slear language of the Contrast is now to be disregarded.

We alse lknww that a past pragtice contrary to clear contract
langusge is less pexsuasive as & factor than whem the contract is
mbigusus. In other wowds, for past prastice to prevail over
slear countract languags, the clear language must be amended by s
later agreement, the existence of which is to be deduced from the
courss of sonduet of the parties and where sush conduct relied

3.
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upon shows that the modification was unequivocal and the terms of
the modification definite, certain and intentional (Penbexthy In-
Jdestien Co., 13 LA 713; Gibson Refrigeratoy Co., 17 LA 313;

. ' ' s Repaiy Co., 10 LA 562; 3Bethlshem

XELAL * SV VY VOSE ¢

S50el Co., 13 LA 356).

Moreover, with Union approval, a past praatice was showa
to the effest that the Company consistently laid off regular em~
ployees with less than thres years' sexvice based upen thair
leagth of sexvice, and though this practies was in harmony with
the Unien's objectives, it still repeatedly and umsuccessfully
sought to change the Contract language so as to require the Coa~
pany to comtinue that practice as s matter of Contraet obligation,
Though the samsse kind of past pragtice was showm to exist in re-
farence ts sasual employees yig s vig regulax employess with less
than three yesrs' service, the Union made no attempt in 1its ne-
getiations teo make that past prastice a matter of Contract obli-
gation, Though the Union was in the same position in rTespeet to
the semferity rights of casusl employees as against regular em~
ployees with less than thres years' serviee, it never raised this
question. Sush absence tends te indicate that the Union had less
Mm.mmp:umomwmmmmyd
tharafore significancly dilutes ths silenge of the parties as an
sxgumsnt in the Union's favor.

Agside from the relationship between the negotiating
history and past practice, tha Union argues that the employees
axe satitled to rely upon that past practics irrespestive of
language in the Contrast to the comtrary. If the Contract
lmgusge wers ambiguous, this Uniom past practice srgwment might
prevail. DBut since the language is unambiguous and was, in addi-
tion, further elarified by the 1966 Contrast change in which the
word "ouly” was sdded, the conslusion follows that the past prac~
tice standing by itaelf is net enough to overcoms the plain

6.
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meaning of the Contract. Moreover, the NN srievance also
contributes to the conclusion that no express or implied agree-
ment to modify the Contract language was present since a practi-
cally idemtical issue was raised in that Dl srievance but
was vithdrawm by the Union at the very same tiwme that Sectiom
306.1 was being strengthened in favor of the Company by the addi-
tien of the werd "enly".

A final Union argument relates to Company policy as ex~
pressed in Union Exhibit Ne. 1, "Guide for Handling Demotion of
Employees”. The Union says that in that document the Company it~
self established ground rules which require the retention of em~
ployess based on seniority. It relies upon tha statement that
"Uhen a damotion is made in accordance with Union Agresment, Title
306, check all employess working in that Division with the same
classification. Employes with the least classifieation sexviee
will be the ons te demte...."

That Unton argument again is not persuasive. When the
Exhibit is eonsidered in its entirety, the languags upon which
the Unieon relies does not necessarily lesd to the comslusion that
the Rxhibit spplies either to casual employees or to regular em-
ployess with less than three yesrs' service. First, in that docu-
nent the demstions are limited to those demotions made in aceor-
danee with Section 306.1. We knew that 306.1 is limited to regu~
lar enpleoysss with gvex thres years' service. Second, as a matter
of Contrast construction, it is noteworthy that the document spe-
eifically deals vith employess with over three years' sexrvice and
with suployees with over five years' sexvice and that nowhere are
casual employees or regular employses with less than thres years'
sexvice ipuiaully mentioned. Moreover, in reading the docu~
ment as & vhole, 2 reasonable interpretation of its purpose is
that the first paragraph is mexely a statement of gemeral charae~
ter and that the paragraphs whick follow specifically implement

7.




© O T O O s~ KR KW

auuN&NNNNNNNHwHHHHHHHH
H O @& .2 N 0 0 b @ D H O O ® N ® O & @ b o B

32

ADOLPH M. KOVEN
ATTORNEY AT LAW
S92 MARKET STREET
SAN FRANDIBSCO, 96308
EXBROOK B-6848

that fivst paragraph and that no additional classes of exployees
other than those mentioned wers intended to be covered. As a re~
sult, since the document is at best smbiguous, when placed within
the framework of the clesr language of Sestion 306, the cemclusion|
which the Union advances cannet be favored.

Thus, hrnlmrmmuumuthﬁrmm. the
Arbitrator rules that ths layeffs of CHENNERR and JUlR, GCen-
eral coutruet_im Departammt employees, following a reduetion in
work forges, is sustained.

ANARD
The layoffs of &
General Construction I

CONCUR :
Dated:
Dated ¢

Dated: (% "gd 2.9 gfgz

Dated; A -25-05

Dated:

LY
.;}\

Dated; 7 -

Dated:

Dated:
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