IN ARBITRATION PROCEEDINGS PURSUANT TO THE
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!mim 4, California
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EENRY J. LaPLARTE, E8Q., Pecific Cas and Elestric

Company, 245" Market Strest, San Francisco 5
mlitonu. ! ’
Ihe Parties snd the Issue

Pacific Cas and Electric Company (herein ecalled the
"eompany"”) and Local Union No. 1245 .0f Internatiomal Brotherhood
of Electrical Workers, AFL-CIC, are parties tc & eollective bargain-
ing agreement dated September 1, 1932, as amended July 1, 1962.



Pursuant to the collective bargaining agreement the
parties have submitted to the Arbitration Bosrd the following
issue:

i Sz,

sustained?” |

At 8 hearing held in San Rafael before the Arbitration
Board on April 23, 1963, the parties stipulated that all grievence
procedures under the sollective bargaining agreemsnt had been
complied with or nﬁd and the fssue submitted was properly
before the Arbitration Roard pursuant to the collective barpaining
agresmsat . A

Evidence, both oral and documsntary, was offered and
received before the Arbitration Board end at the conclusion of the
hearing the issus was submitted to the Arbitration Bosrd for
decision subjest to the filing of concurreat briefs by the parties.
The brisfs having bsen filed on May 16, 1963, further memorands
having besn £iled on June §, 1963, and the Arbitration Board having
met and considered the matter, the issue mow stands ready for
dacision.

Ihe Facts

On Becember 13, 1962, grievan:t NN wWIENW, =
groundman in the ssploy of the company in the San Rafssl ares of
the North Bay division, was given notice by the company that he
was discharged effective December 31, 1962.

Crisvant wes discharged because of his unsatisfactory
work perforssace. The slements of his unsatisfactory work perform-



ance were his preocewpation with other matters, his inattention
to duties, and incompatibility affecting his job performance.

Crievant was fivst amployed by the company on February
1, 1961, as & laborer in the gas department. On October 16,

1961, be tramsferred to the slectric department as a laberer. On
April 16, 1962, he was promoted to groundamn in the electric
department and bhald that position at the time of his discharge.

The groundman's duties and vesponsibilities are ocutlined
in the opiaion 10 Cese No. 19, which has besn decided by the
Axbitration Bosxrd this day.

Oun April 15, 1962, after grisvant had been suployed for
approximstely six months as & laborsr in the slectrical depart-
ment, his immediste supervisor filed an Zapleoyss Pevelopmsnt Work
sheet dated April 13, 1962, concerning grievant. The ratings and
comments on grisvant were genarally good. It was moted that his
volume of work was at & desivable level and that be was “s hard
worker”, hsd & "wary slear baad”, and was willing to learn. HNe
was ywported to have 2 well-balanced mature and to be "very stable™.
The principal adverse M was that grisvant was “"very lowd at
times and bossy'. MNis supervisor in the report recommended him
for prometion to groundman or truck driver. An sarlier special
report dated April 12, 1962, went intc more detail. The report
evalusted grisvant's work and abilities in substantislly the same
manner and stated he was "very louwd"” and “moisy". He was warned
by the Assistant General foreman about this defect.

After April 16, 1962, grisvent was employed as & ground-



man and for periods of time a3 & temporary truck driver. Under
date of Awgust 1, 1962, his immediate supervisor, under whem he
had worked for over six weeks, reported en his work in an Employse
Pavelopmant Work sheet as of the period ending June 30, 1962. The
report was not favorable and this superviscr laid his wfavorable
vatings to grisvant's lack of familiarity and axperience with the
work, GOrievant's werk was satisfactory when he put his mind to it,
but he appsared to be prececupied with other matters. The weport
eenfizmed that his precceupation at times was sueh that it iater-
fared with his work and evested hasavds for his own safety and the
safety of others. The zeport is in effect a summary of the testi-
meny of this supervisor. This swpervisor told griavant that the
report was mot good becsuse of his inexpsrismce. MWothing was said
to him sbout prececevpation. | |

The next level supervisor, m Assistant Gensral Fereman,
reviewed the June 30, 1962 report. ¥His comments were more sritieal.
Grisvant was noted as being "s& little slower than wsusl for & mew
traines", as lacking seslf-confidence, unstable, as a "littls over-
sealous for his own good -- should lesm to restrain his eonver-
sations”, and as ersating "a fesling of distrust by his approagh --
appesrs insiacere’. The Assistant Genaral Foremsn alsc told
grievant the veport was mot toc good and he should develop s
socperative attitude.

In July grisvant was assigned as a temporary truek
driver. Grievant did mot belisve he wvas qualified for this work.
e asked the Assistant General Foreman tc be relieved but was told



he should mot turn down this opportunity for advancemsnt. Nis
services in this classification were unsatisfactory. There was &
personality clash with one of his immediate supervisors while he
was serving as truck driver and this supervisor, for whom he
worked in June, July, and August, asked that he be removed from
his erew. HNe testifisd that MElR' work ss grouadman was above
averags, but his truck driving wes poor. On eme job KEND was
sperating the power hoist on the truck lowering & pole. Something,
not explained in the veeoxrd, went wreong and the pole dropped near
two other employees.

On August 30, 1962, the Distriet Klestric Superiatendent
addressed & latser to grisvant and commented on the Kmployee
Developmeat Work ehest dated August 1, 1962. The letter pointed
ma&tnmmmummmmmmm
m;mmmmmuummamu
needed gsonsiderable lustruction, the quality of his work meeded
improvement, muwmmmmmtmm
The lstter posed the question whether grievant was fn the right
type of work and suggested that he make svery sffort to lsarn his
jJob during the next three months sc that be might “goatinue in
your present iime of progression”. Iun discussing the lstter with
the Pistrict Kleetric Buperintendent he was told that 1if "you
shape wp, then that's that",

In the view of his immediate supervisors griswvant's work
as groundman did mot improve during the period after August 30,
1962, and until December, about ths time he received the motiece of




discharge. After that notice grievant's work was satisfactory.
One of the supsrvisors forwhom be had worked in July and August
testified his work as groundman in December was wvery good.

Several of the linemen whom grisvant assisted observed
that grievant bad average speed and response and understanding of
the job of groundman. One of the linemen observed that he was
above aversge in speed and performmnce; another that he was above
aversge in spssd and average in other wespects; and a third that
e was above average in speed in filling requests. Orievant's
supervisors eontinued to chesrve his preccewpation and this alsc
was observed by one of the linessn.

Some of grievant's problems may have arisen from &
strong religious convietion and his attitude with wespect to the
banter and methods of expression by other menbers of the crews.
Orievant followsd a prectise of veading veligiows aad philesophiesl
works during the lunch hour and saying grace bafore his moomtime
meal. This seemed tc set hin aside from the other members of the
erews on which he worked. HNeverthsless, to his soworkers and two
amﬂmn he appetred to get along well with the other men.

Ia Noveubar 1962 two of his immmdiate supervisors filed
special reports (Employse Development Work sheets) with respect
te grievant. Grisvant had worked for five days in the iatervening
pericd for the supervisor whc had reported on Awgust 1, 1962. e
stated that he could see wery little or no improvement in grievant's
work, that grievant had the ability to lesrn and wes & steady and
willing worker as long as bhe kept his mind en the job, but that




his mental attitude kept him from sdapting himself to the job,
and that be ssemed precccupied at times. The other supsrvisor
yeported that grievant did nmot follov iunstructions and needed
constant direction, that he did wot seem to understand the work,
that he had difficulty in getting along with the other men, and
that grisvant was not fitted for this type of work. These reports
ware diseussed with grievant on Decesber 7, 1962, the day he wes
given an opportunity to resign or be terminated by the conpsay.
After gonsideration, grievant refused to resign and was given
notice of discharge Degember 13, 1962, effective December 31,
1962. Other facts are discussed in the opinion.
gpinton
There are two guastions iavolved in the issue submitted:
{1) VWhethsr under the collective bargaining
agresment a discharge must be for ‘Jubt sAuse or
whether the sanagement has the inherent right of
discharge.
(2) 1f a discharge must be for just esuse,
whether the discharge of grisvant NUlB was for
cause.

The collective bargaining agreemsut does mot specifi-
cilly set forth the principle or basis which shall govern the
dischazge of an swployse within the baxgaining unit.

The company contends that where & eollective bargaining
agresment contains nc express limication on management's right tc
discharge, sanagemsnt retains its imherent right to discharge



qualified only by federal and state lawe and that since the dis-
charge here was not in contravention of existing laws and was not
cspricious or arbitrary, it must be affirmed.}

The waion eontends that absent a clear provision to the
sontrary, & just cause basis for discharge or dm.tplmry aetion
is implied in & collective bargaining nax--uat. and that the
parties in prier arbitretions bhave trested the sgresmsnut as
requiring that the gompany have justifiable or just cause for
dischacrge.

The agresment is a comprehensive imt»mm the
vights and obligations of the company, union, sod swployees. It
contains elaborste grievasee procadures which culminate in arbi-
txation (Title 102). Srisvances mm by ‘the grisvance pro-
esdure (seection 102.6):

"(x) Wﬂtmfawlm af m

(e) lmumﬁ-tm;mtmua
mt&j&tmmmgw

The agreement grants seniocrity rights to employses
(Title 106) and eompany seniority is broken by discharge among
other things (section 106.1). I1f the company may dischaxge as
it contends with or without sause and if the oaly limitation on

| lfha w eites
1952) 595, and

#39.




management 1is that its decision be not arbitrary or espricious,
then the seniority and other rights granted by the managemsnt
would be seriously limited. The seniority and other provisions of
the agresment are aimed at sscurity not only for the wmion but for
the individual employee as well. Arbitrator Habsrt in Riggios
Industries, 25 1A 441, bas expressed it well (p. &40):

"It is, therefore, ceoncluded tiwt the
contract as a whole, mmm fts purpose
and intent, does mt ;utq«um of
an ewployes unless Miﬂ sause
is rehsonably mtmtmmmzuaﬁw
.muxmummumm In other
words, there must be a fair and legitimate
resson for s discharge; it must mot he arbitrary
and, ‘a8 & supreme sconomic | ;;;,itmtm
hWMyom”wh onpletely out of

unmmms.zye:mamum

ml‘m .’ h" m m » wEwe :ﬂ hﬂlﬁ"

t discharge «

The parties bymunmmt bave agreed to submit to
the grisvance and arbitration machinsry the discharge of an
esployse and iaterpretation snd applisation of the terms of the
agresment. Unless & discharge is required to be based on just
cause, the grisvance and arbitration provisions have a restrieted
application and effect. Since the agresment does wnot specifi-
cally raserve to the company the right to discharge without just

9. ’
3aA1though the eentract W rovided for loss of
nmmi&ﬂghn on dis T cAuSe, o gontained a pro-
vision t muM “the sole right tc hire,

the managamen
discipline, dtulnm, lay-off, assign, promote and transfer
amployees. ....'




cause, and since the agresment eontainsg & no-strike clause and
covers in & broad way the rights and obligations of the company,
union, and employeas, the discharge of an employee covered thereby
should be for just cwae." The fssue amitud is whether the
discharge of grisvant should be sustained. To decide the issue,
the principle of decision provided by the eollective bargaining
agreement must first be sscertained. That prineiple is that a

discharge must be for just causs.
1f & discharge is to be fcr just esuse the evidencse

should estublish the grounds upon which the discharge is based
and the grounds should be such that under all thes eircumstaunces
they reascoably justify the temmination of the swployment.
Unsatisfsctory work performance usuilly occurs over & period of
time. bfm it i & eumulation of events and occurrences. It is
often difficult to describe the details which {n totality amouat
to unsatisfactory pcéfcmum. For these reasons the good faith
opinions of an employee's supervisors are entitled to full eon-
sideration.’ Although the judgments of supervisors are eantitled
to full eonsideration, the grounds of discharge should be substan-
tial and connected with the employment relationship, and objec-

tively considered they should justify the termination.
10.

“!ius ut&mh of ubuntm decisions such as

supre , Inc. u tgciuubh‘ 0 1

and v ~ s cited b) company . mwr the
uzmu af mch mhw SAPTESS t.he 1 view of the inter-
pretation and anlmttcn of eollective rptnlng agr ts
smounced At & later date by the Bupreme Court in
%v. k for & Gulf tien Cc., 363 U.B. 574, : .




Prior to his promotion to groundman grisvant's super-
visor was very complimsntary of grievant’s performance as 2
laborer. His only substantial criticism was that grisvent was
"loud and bossy'". Grievant's early pafiome a8 & groundman
. was satisfactory when he put his mind to it. His failings were
attributed to fnexperisnce and precccupation with ether mstters.
The sum of the testimony appears to be that grisvant was physically
and meutally capable of perforuming & groundmen's dutiss but that
he manifested pariods of inattention. His immediate supervisor
in the first report stated that he got along well with others
under normal cirecumstances. The RAssistant Censral Fereman noted
that he was slower than the average trainee, lacked self-eonfidence,
was unstable, and sppeared insincere.®

Grisvant belisved he was not properly trsined to act as
& truek driver. He had not bid this type of work, did mot feel
qualified, and had accepted it under protest. His unsatisfactory
performance &8 & truck driver doss not establish unsatisfagtory
work as & groundman. 1t is significant that, by resscn of &
¢lash of personalities, grievant was unable to get along with one
of his supervisors for whom he worked as a temporary truck driver
for mbout 14 days during June, July, and August 1962. Yet this
supervisor testifisd his work ss groundman (dutiss whieh a truck
driver slsc performs) was above average.

‘Batwean April 1962 and the latter part of July, grievant

11.

imrmwmu to be at variance with other ateributes




worked as a groundamn. Between July and December a large percent-
age of his work, sstimated by grievant at 90%, was as a truck
driver. The Assistant General Foreman estimmted that griswvant
spent close to six monthe of the period from April to the end of
the year as a truck driver. During December he worked as ground-
man. One of his supervisors for whom he worked as groundman in
July testifisd his work then was below average. He was pre-
oceupisd. Ne needed gonstant dirvection and instruction. BRe
appeared disinterested. This same supervisor considered his work
to be weary good as & goundman in Decesber.

The supsxvisor under whom he had first worked as ground-
man reportad in November on grievanst's work as groundman for five
days in Oetober. He sav no improvemsut in his work as groundman.
Another supsrvisor for whom grievant had worked in August as &
truck driver filed a veport in November. This report was unfavor-
abls for the most part and stated that grievant should not have
besn "placed ia this £ield.”

The substance of the evidence appears to be as follows:
grievant's inftial work as groundman left somsthing tc be desired
but it was probably due tc inexperience. liis work as a truck
driver which he aceepted reluctantly because he did mot feel
qualified was unsatisfactory. Between July and the first of
December the great majority of his time was apent working as @
truck driver. HRis first immediate supervisor savw no improvement
in his work as groundman in October. Another supervisor did see
substantial improvement batween July and December. Three other




supervisors were highly exitical ef his work but this was whan he
worked principally as a truck driver. These supervisors requested
he be removed from their crews. Linemen, who are nonsupervisory
employees and whom grisvant assisted, were satisfied with his
work, notieced noc precccupation, and thought he got along well with
other employses. The Assistant Gensral Yoreman, the next level
supervisor, was dissatisfied with grievant's work, attitude, and
personal characteristics. After his motice of termination
grievant's work as groundmsn was above average.

From the evidence it appears that grisvant had the
physical snd mental ability to be a satisfactory groundman, the
position which he had bid, and at times before his notice of dis-
sharge he performed satisfactorily as a2 gromdwan. His perform-
ance as & truck driver was wnsatisfactory. After July he was
given little chance t¢ improve or to show that he was sompetent
as a groundman. In December 1962 his work as groundamn was above
average. |

Some of grisvant's diffigulties ssem to have arisen
beonuse of his psrsonal disapproval of the wough talk of the
other crewmesn, his strong religious eomvietions, his reading of
religious and philosophieal tracts duriag the lunch period, and
possible inability toc eonform, at least outwardly, to the
customs of some of the other erew msmbers. At lsast three supsr-
visors beliseved his relations with other employess were satis-
factory. Other supervisors did not consider them to be satisfac-
tory. ©rievant's relatiocnships with his fellow smployses were

13.




proper.7 Grievant's religious and moral convietions and his
desire to further his education would be considered admirable in
most eircles. Differsnces in attitudes and convictions are to be
expected. MNonconformity need mot be the squivalent of incompati-
bility and incompatibility should mot be ground for discharge
unless it sc interferes with an employee's work as & member of &
erev that his work s clearly unsatisfactory. The evidence doas
not astablish incompatibility of grievant with his fellow employees
which interfered with the performance of his duties as groundman
or the work of the other samployees.

Comment may be made on the letter of August 30, 1962.
The letter was based on the report of June 30, 1962, when grievant
was nev to this work. The deficiencies listed in the report were
attributed to inexperience by the supervisor. The letter pointed
out that grisvant still needed considerable instruction, the
quality of his work needsd improvemsnt, end he still needed
constant supervision and direction. The letter raised the guastion
whether grievaat was in the right type of work since he had not
been able to learn his job. Orievent was told that he should make
evary effort to learn his job during the following three months
so that he might “econtinue in your present lime ¢f progression”.
"Line of progression’” in its ordinary msaning indicates a line of
advancement.® Some four months before grievant had bsen promoted

1‘.

‘grimvant was & shop steward, which is an indication of confidence
placed in hix by fellow employses. There is no evidence that his
sactivities in ¢t eapacity sontributed to his discharge.

SThe phrase 1s treated as having this meaning in Pacific
acific Gas &
Electric Co., decision dated June 6, 1953.“5




from laborer to groundman. Prowotion from groundmen to apprentice
lineman is the next step upward, and the ecompany sncourages
employses to advance in the yanks. Although the letter suggestad
that grievant might mot be in the right type of work, it did mot
unsquivocally tell grievant that unless his work did improve
within the mext three months he would be discharged. Grievant's
testimony concerning his coustruction of "lime of progression” is
not entirely clear, but it appears that he did oot understand the
lstter to be & warning of discharge. His comstruction of the
lettar was not an unreasonable coe under the circumstances. It is
siguificant that grievant's work substantially improved after his
notice of discharge and was above average. A categorieal waraing
to grievant and an sssignment tv groundwan's work probably would
have resulted in performance by grievant which would bave slim-
inated management's objection to his continued wlomt.g

The grounds on which the supervisors based their eon-
elusions are not sufficient to justify grievant's discharge from
the position of groundman for which he was esployed. Both bafore
and after the letter of August 30, 1962, grievant was required to
work as & truck driver for & large part of the time and there was
iwposed on him the duty of learning and of perfecting himself 4in
two jobs. The dissatisfaction with grisvant's performance arose

15.
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The ecllective harguniag hgu-» t does mot provide for written
notice to an employee that gebumj»pueymmmuun
is not based on any suech requ Neverthaless, in cases of
unsatisfactory work rfoma and Wumy the sasployer
usually has eblmtm to bring home in some ap rmﬂu way
tc the mlom that his job is in jeopardy or dis czp is eon-
tenplated and the reasons therefor.
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and it is not just under the circumstances of this case to base
a discharge on deficiencies in his performance as a truck driver.

" Accordingly, there was mo sufficient justifiestion orx
just cause for grievant's discharge and the discharge should not
be sustained under the ecollective bargaining agresment., Crisvant
should be rainstated with baek pay for time lost from January 1,
1963, to the date of his reiustatement at the groundman's rate of
pay, less esrnings reseived by him during such peried.

Dated: Jume [ 2 , 1963,
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