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Issue:1. Did grievant quit his employ-
ment as contended by the Company,
or was he discharged as contendedby the Union? .

2. If it is found that he was discharged, did the Company have
justification in teDDinating hisemployment?

3. If it is found that he was un-
justifiably discharged, should he
be reinstated in the employ of
the Company, and what conditions
shall govern his reinstatement?

The grievant was employed for nine years as a Lineman for PG&E. InJuly 1959 he began secondary employment as a part-time bartender. OnFebruary 17, police officers found that a pinball machine in thetavern where grievant was tending bar was being used illegally as a
gambling device. Grievant, who was serving drinks at the time, wasarrested, together with the owner of the tavern. Reports of the arrestappeared in three local newspapers serving the area. On February 23,
1960, the local manager informed the grievant he would have to give uphis secondary employment or leave PG&E. He was given the few days un-
til February 26, 1960 to make a decision. On this date, he was called
by the local manager to learn his answer. The grievant stated he didnot want to give up either job. The local manager then told him that
he should not report for work Monday (February 29, 1960).
The Union then instituted a grievance requesting reinstatement and
payment for t~e lost. The Company insisted that the grievant hadquit and thus no grievance existed. No settlement could be reached
through this procedure and the case was submitted to arbitration.
The above three questions were submitted to the Arbitrator. Referring
to question No. 1 (the nature of the severance) - the Arbitrator says,"A resignation is a severance which originates with the employee -
either through a fo~l notice of quitting or through an absence whichsignifies that he has given up the job. A discharge is a severance
which originates with management •••• The evidence is clear that the
severance was both proposed and initiated by the Company, not by the
grievant. ••• If he did not take action to abandon his work in the
tavern, the Company would take action to sever him from its employ-
ment. This was a clear threat of discharge ••••"
Since the employee did not notify the Company that he was quitting or
that he agreed to accept its proposal that he quit its employment, and
since the Company clearly instituted the severance on its own volition
after a plain indication of its intention to do so, the severance mustbe construed as a discharge.



Referring to the second question (justification of the discharge) -
two basic questions were raised. Question (A): Did Company have any
right to exercise control over off-duty employment? On this, the
Arbitrator says,," •••THERE CAN BE NO QUESTION THAT THE COMPANY HAS A
RIGHT TO TAKE ACTION IN INSTANCES OF SECONDARY FMPLOYMEN't WICH IMPAIR
iM 28fimNf!D mg?+~gbMifPIf I\lMHTaTflLlmI§rl~NDER
SECONDARY EMPLOYMENT DAMAGES ITS LEGITIMATE BUSINESS OR INTERFERES
WITH THE PROPER EXECUTION OF ITS BUSINESS.... SINCE THE APPLICATION
OF THESE PRINCIPLES IS NECESSARILY AN ENTRY INTO THE ARENA OF PRIVATELIFE, WHICH IN GENERAL IS INVIOlABLE, THE APPLICATION HAS TO BE CARE-FUL, REASONABLE, AND CONVINCINGLY SUSTAINED.... The only question iswhether in severing the grievant from employment the Company made a
proper and reasonable application of the principles. This leads us to
a consideration of the second major question."
Question B: Did the Company exercise that right properly and reason-
ably? Three of the four grounds advanced by the Company to justify
the severance fall under the right to take action if secondary employ-
ment impairs the quality and execution of the work to which the Company
is entitled. The three grounds are: (1) that grievant's continued
work as a bartender could have endangered him and his fellow workers;
(2) that such work would have made uncertain his availability for
emergency work; and (3) that such work constituted a hazard to hishealth, affecting the performance of his work and the fulfilbDent of
his obligations as an employee.
All three of the grounds refer to and depend on the same set of condi-
tions, namely the number of hours spent by the grievant in his work as
a bartender, and the drinking he was expected to do in this work.
The actual work record of the grievant with the Company shows, in it-self, no evidence of ineffective performance or impaired efficiency.
"The Company acknowledges him to be a good lineman. There have been
no complaints about unsafe performance of his work. There is no
record that he ever reported in an intoxicated condition. He has
placed himself on the voluntary roster for emergency work; no evidence
is submitted to indicate that he failed to respond to calls for such
work. The evidence on illness off from work may point strongly to an
abuse of sick-leave privileges (which is not an issue), but it doesnot constitute reasonable proof of an increased disposition to sicknes
or a reduced recovery rate, arising from his work as a bartender •••.
"However, the three charges do not arise from anything that grievant
did, or failed to do, on the job. Instead, they express the Company'sbelief and apprehension of what he would do on the job, if he con-
tinued his secondary work in the tavern. The charges, thus, are in
the nature of suppositions of what would likely occur. Having this
nature, in order to be sustained, the ease on their behalf must beestablished beyond any reasonable doubt ••••
"Since there is nothing in the actual work record of grievant to sus-
tain the three charges and since there is reasonable doubt that the
conditions of his work in the tavern would sustain them in the future,
this Arbitrator is forced to disallow the three contentions.



"The fourth ground advanced by the Company to justify its dismissal of
grievant is that his continued employment as a bartender, following
his arrest, would have been injurious to the Company because of un-
favorable publicity ••••
"This Arbitrator recognizes the right of the Company to protect itself
against appreciable ha~ to its business that might arise from second-
ary employment of its employees. Since the exercise of this right is
an inroad into the area of private life, the alleged ha~ must be
shown to exist beyond reasonable doubt.... In the present case theCompany identifies tHe ha~ as unfavorable publicity bringing discredit
to the Company ••••
'~he peculiarities of the present case made it necessary to identifyquite precisely the alleged unfavorable publicity used by the Company
to justify its dismissal of grievant ••••
"Thus, in identifying the 'unfavorable publicity' which was used to
justify the dismissal, we have to put aside (a) that which might arise
from the mere fact of secondary employment as a bartender, (b) that ;which actually occurred as a result of the arrest, and (c) that which
might be occasioned by the mere continuation of employment of the
grievant. Thus, we cannot include in such •unfavorable publicity'public disapproval of secondary work as a bartender, public indigna-
tion over the arrest, or public censure of the Company for continuing
grievant in employment. The 'unfavorable publicity', used as a basisof dismissal, was confined solely to that which might be brought forthby the additional factor of continued work in the tavern accompanyingcontinued employment with the Company. The issue is whether the anti-
cipated adverse publicity, so confined, constituted proper cause fordismissal ••••
"There is no evidence of any conversations held, or any sort of inquiryhaving been made, to sound out what might be the community response to
the alternative of continued employment and retention of secondary
bartending, as against mere continuation in employment. Where the fate
of a man's employment hinges on the difference in anticipated adverse
publicity between such two alternatives, there should be some reason-
able body of evidence to support the difference. This Arbitrator does
not find such evidence in the record. Accordingly, he is required to
disallow the fourth and remaining ground offered by the Company insupport of the dismissal of grievant."
In the following statement the Arbitrator sounded a warning: "•••the
disallowal should not be misconstrued as meaning that the grievant, on
reinstatement to employment, is to be ~une to any future action by
the Company against him should he continue his work in the tavern.
Obviously, if the Company finds evidence that the quality or executionof the work to which it is entitled from grievant suffers from such
continued secondary employment, it would be fully justified in requir-
ing him to surrender the secondary employment or leave its employ.
Also, if the Company finds reasonable evidence that a continuation of
his employment in the tavern, after his reinstatement in the employ ofthe Company, is occasioning appreciable adverse public judgment of it,
it would similarly have proper warrant to demand that he surrender such
secondary employment or leave the employ of the Company.



"This Arbitrator finds insufficient cause for the dismissal of grievant
from the employ of the Company."
Concerning question No. 3 (conditions of reinstatement) - the Arbitra-
tor states: "Since there are no extenuating circumstances, this
Arbitrator rules that grievant be reinstated to employment with full
seniority privileges as of February 29, 1960.
"He shall be entitled to back pay for time lost, beginning February 29,
1960, minus certain earnings from all gainful employment beginningFebruary 29, 1960. These latter earnings shall be calculated on the
basis of the paid hours worked by grievant during the week days
(Monday through Friday), irrespective of when during the twenty-four
hours of a day the paid hours come, except that no paid hours in
excess of eight in a single day shall be included."

AWARD
This Arbitration Board finds insufficient cause for the dismissal of
grievant. He shall be reinstated to employment by the Company, with
full seniority privileges, as of February 29, 1960. He shall be en-titled to recovery of pay for t~e lost, in the manner specified inthe discussion of issue No.3.

/s/ Herbert Blumer, Chairman
/s/ Juventino Garcia, Union Member

(concur)
/s/ Edward A. James, Union Member

(concur)
/s/ R. J. Tilson, Company Member

(dissent)
/s/ J. Lytle Gibson, Company Member

(dissent)
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