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) ARBITRATION Case #6
DISQUALIFICATION OF SENIOR BIDDER ON PusLic CONTACT JOB,

OPINION AND DECISION OF ARBITRATION BOARD

Date: JaNUARY 23, 1956

I SSUE:

Dip THE COMPANY VIOLATE THE AGREEMENT OF SEPTEMBER 1, 1952
WHEN 1T INVOKED SECTION 205,14 THEREOF TO REJVECT THE BID
oF 7 B 4 T FOR APPOINTMENT AS APPRENTICE SERVICEMANS

UNION'S POSITION:

THE CompaNYy s 0BLIGATED (1) TO POST NOTIGE OF VACANGCIES

IN PUBLIC CONTACT, SUPERVISORY, AND TECHN|CAL JoBS, (2)

TO FILL THEM ON BASIS OF SENIORITY, (3) TO GIVE TIMELY
WRITTEN NOTIFICATION TO UNION WHEN BID OF A SENIOR EMPLOYEE
1S BY-PASSED, AND (4) TO FOLLOW THE GRIEVANGE PROGEDURE
WHEN INVOKED BY THE SENIOR EMPLOYEE,

- SeEcTion 205,11 ESTABLISHES CRITERIA AS GENERAL QUAL |-
FICATIONS WHICH MUST BE MET BY A BIDDER FOR ANY JOB, AND

| SecT. 205.14 PROVIDES "ABILITY AND PERSONAL QUALIFICATIONS!
AS ADDITIONAL CRITERIA TO BE MET BY A BIDDER ON THE 3
CLASSES OF UOBS THEREIN LISTED,

COMPANY'S POSITON:

T Is OBLIGATED TO POST NOTICE OF VACANGCIES AND '"CONS|DER"Y
31Ds SUBMITTED FOR ANY OF THE 3 CLASSES OF JOBS SPECIFIED
IN SeEcTioN 205,714 BUT CONSIDERS OBLIGATION FULLY DISCHARGED
IF JOB |S POSTED AND BIDS REVIEWED.

= SENIORITY IS NOT THE DETERMINING FACTOR IN MAKING APPOINT=-
MENTS TO ANY OF THE 3 CLASSES OF JOBS AND IT MAY NOT ONLY
REJECT BIDS OF UNQUALIFIED SENIOR BIDDERS BUT MAY SELECT
THE EMPLOYEE IT DEEMS BEST SUITED AND HAS UNLIMITED DIS-
CRETION IN MAKING AN APPOINTMENT TO SUCH A JOB.,

-~ THe GRIEVANCE PROCEDURE DOES NOT ENLARGE ON ANY sSuB-
STANTIVE RIGHT OR GRANT ANY RIGHT WHERE NONE EXIST OTHERWISE
AND THE ONLY GRIEVANCE AVAJLABLE TO AN EMPLOYEE UNDER

SEcT. 205.14 1s (1) WHETHER THE JOB IN QUESTION IS ONE OF
THE 3 MENTIONED IN SecT. 205.14, (2) wHETHER THE COMPANY
CONSIDERED THE BID SUBMITTED, (3) WHETHER APPOINTMENT WAS
MADE ON BASIS OF "ABILITY AND PERSONAL QUALIFICATIONS,"



ANALYS!|S:

THe COMPANY HAS NOT FULFILLED 1TS OBLIGATION IN "GONSIDER-
ING" THE BID OF A QUALIFIED BIDDER ENTITLED TO PREFERENCE
UNDER SecT, 205.1 anNp SecT, 205.7 UNLESS I1TS "CONS|DERATION"
OF HIS BID PRODUCES AN OFFER OF APPOINTMENT. AN APPOINT~
MENT MAY NOT BE GIVEN TO A JUNIOR BIDDER WITH "“ABIL|TY AND
PERSONAL QUALIFICATIONS" NO BETTER THEN OR INFERIOR TO

THOSE OF THE SENIOR B8|DDER,

-~ THE SUBSTANTIAL PROVISIONS IN THE AGREEMENT ARE SUS-—
CEPTIBLE TO AN INTERPRETATION UNDER THE GRIEVANCE PROCEDURE.

CONCLUSIONS:

- SEcT., 205.14, wiTH RESPECT TO THE JUOB VACANCIES SUBJUECT
TO ITS PROVISIONS, DOES NOT CONFER UPON THE COMPANY AN
UNLIMITED DISCRETION IN MAKING APPOINTMENTS, AS DOES
Sec7., 205.13 wWHEN THE PROVISIONS OF SAID SECTION ARE MET,
NEITHER DOES THE CRITERIA ESTABLISHED IN SEcTion 205.14
REPRESENT A MERE ADDENDUM TO SecTion 205,11,

~ Sec. 205.15 15 SPECIFICALLY ADDRESSED TO APPOINTMENTS
PERMITTED ONLY UNDER SECT. 205.14 (NoTeE: THIS MEANS THE
COMPANY 1S NOT OBLIGATED TO NOTIFY UNION OF A BY-PASS
WHEN SeEcT. 205.11 HAS BEEN INVOKED, WHETHER COMPANY WiLL
CEASE THEIR PAST PRACTICE IN THIS RESPECT 15 UNGERTAIN,)

- SecTt. 205.14 DOES LIMIT THE SENIORITY RIGHTS OF BIDDERS

ON A PUBLIC CONTACT JOB, NOT ONLY BY AUTHORIZING THE

COMPANY TO REJUECT THE BID OF AN EMPLOYEE LACKING THE
NECESSARY ABILITY AND PERSONAL QUALIFICATIONS, BUT AUTHOR-
1ZING IT TO ALSO APPOINT, FROM AMONG THOSE 80 QUALIFIED,

AN EMPLOYEE WHO DEMONSTRABLY POSSESSES "ABILITY AND PERSONAL
QUALIFICATIONS" SUPERIOR TO THOSE OF ANY BIDDER WHO MAY

BE SENIOR TO HIM, :

= WHILE THE ULTIMATE BURDEN OF PROVING A VIOLATION OF THE
AGREEMENT RESTED WITH THE UNION THE BURDEN OF GOING FORWARD
WITH SUFFICIENT EVIDENGCE TO SHOW THAT THE APPOINTMENT WAS
MADE ON THE BAS!IS OF ABILITY AND PERSONAL QUALIFICATIONS
FELL ON THE Company,

= UPON THE LIMITED PROOF MADE THE BOARD 1S UNABLE TO FIND
THAT THE AGGRIEVED LACKED THE REQUISITE ABILITY AND PERSONAL
QUALIFIGCATIONS FOR APPOINTMENT OR THAT THE EMPLOYEE AWARDED
THE JOB POSSESSED THE QUALIFICATIONS IN THESE RESPECTS
SUPERIOR TO THOSE OF THE AGGRIEVED.

Reviecw Dane A QA
DWEVIEW VASE #F U4
ARBITRATION #6



AWARD:
WE CONCLUDE THAT THE COMPANY DID VIOLATE THE AGREEMENT OF
SepTeEMBER 1, 1952 wHeEN 1T InvokeD SecT. 205.14 10 REVECT
THE BID OF . Y FOR APPOINTMENT AS APPRENTICE
SERVICEMAN AND THAT Y { SHOULD HAVE BEEN
APPOINTED TO THIS vOBs, THAT IS OUR AWARD,
WE CONCUR WE DI SSENT

/8/ ARTHUR C. MitLER, CHAIRMAN /s/ Re J. TiLson

/s/ EiLmer B, BuswuByY /s/ T. U, Apams

/s/ Joun M. Lappin, JR,

NOTE: THiIS REPRESENTS MERELY A DIGEST OF THE AWARD.

FOR FuLL CONTEXT OF AWARD SEE ARBITRATION CASE
#6 1N OFFICE FiLE,

Review Case #84

ARBITRATION #6
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PACIFIC GAS AND ELECTRIC COMPANY
AXD

INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS
LOCAL MO, 1245

" 8.7, GRIEVANCE N0, 48
 ARBITRATION CASE NO. 6

AWARD DATED JANUARY 23, 1956




(9n Arbitration Case ¥o. &)

of INTEMNATIONAL EROTHERHOOD oF ELECTRICAL WORKERS, A.F.L., are
in dispute over the following question arising n#dor their
‘eurrent oollective bargaining Agreement: | :
1982 m:ti%d Seetion 205.1 tbmtoujnt' o
~ the bid of . for appointment as Apprentise
L. “m“.mfﬂ R B SRR

Submission Agresment to a nvo-nn Board of Arbditration aaly
eonstituted under Bection 102.12 of the Collestive Agreement.
The partéln were heard at the 8an Franciseo offices of the
Company Mat 23, 1955, Evidenes doth oral and dom-ntu-y
was neq.‘lyqd and the duynh argusd orally. ‘Th-rotrhé both
Parties filed written hriefs en September 26, 1955, whereupon
the dispute vas deemed fimally admitted,

| T comstderation and arter ccnmitatton amog us ve

Tind and ward as faliowss
#hn question submitted calls for the interpretation and

plica f n of Seetion 205.1% of the surrent Agreement reading:
It 5.1% In making appointments to vacaneies in Jobs




This section, however, is but one of sighteen comprising
Title 205 of the Agreement, headed “Job Bidding and Promotion”,
vhich together purport to deal comprehensively and in detail
vith these subjects. Certain of the sections quoted below, vis.,
Sections 205.1, 205.11, 205.1%, 205.15 and 205.16, came into the
Agreement -thmu 1n'1‘9\rk as 'n pfo&net of nokotiut:lona
over a wu‘ Labor Board Order and have survived in the current
Agresment vithout material ehange from the original text. Since
_ thess and other secticns of the Title vers eited in argusent a
' brief resume of its provisions is rclufunt to the issues presented.

 The general principles of the Title are stated in its
first two sections. They read:

"205.1 The following formula shall ern the
interpretation of the provisions of s Title:

The factors of length of servies in a department

as vell as in a Division and in the System, shall be
given oconsideration in cases of promotion, transfer to
a4 vacancy, demotion, or lay-off. When employees within
a elassitioation are qualified by knowledge, skil) und
effieiency, and are physieally able to perfora the job,
the employse with the greater length of service ‘
recsive preference in promotion or transfer to a
mmeﬁ‘ud protection against demotion or lay-off on
the following basis:s Division lines shall not constitute
an arbitrary measure or limitation in the eonsideration
of seniority, but whenever there shall be sn o

in a given Divilion sonsideration will be given to the
seniority of the .::ﬂ.oyou vithin the Division defore
transfers to vac 8 Or promotions are made into

such Divisions, to the end that the em loyees shall nmot
be unreasonably impeded in their meo advancement
within the Division. Any alleged arbitrary or diserimi-

natory dun{u-a of this policy shall be subject © reviev
under the grievance procedurs.

o A s
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"205.2 In cases of promotion, transfer, demotion, and

lay-off mﬁ 'gin consideration to an employee's

Company se. rity, Divisien or Department seniori

and elassifioation seniority as set forth im this Pitle

and Title 206, but nmo consideration shall be given under

such Titles to & probationary employee."

Other sections provide that on the first day of sach
month the Company vill post throughout its system a list of all
vacancies in jobs eovered by the Agreement "cxclmun; temporary

: ncmi.u and vum:lu in tcmrary Jobs m in éun i hqu.mra
cluut:luuom" (Boction 205’.‘0). that -ny employee may nhit ,
)yu:u audm any job posted as vmtvithinlomt tron the
date of posting "(Seotion 205.6) and that the Bids so submitted
shall be given “preferential consideration” in a prescribed
sequence. There are also provisions denying “preferential
consideration” under specified circumstances to bidders who sre
in the same Division or Department and in the same elassification
in vhich the vacaney oceurs (Section 205.8), fer crediting as
seniority in that classificatisn all seniority sequired by o
bidder in n.eh cmunuma which is higher in the "urnl 1ine
of prot!'.n!.on“ {Bsction 205.9), for “preferential uuumm' |
of veterans who left the Company's employ to enter the Armed
Forces under an Act of Congress and were reemployed by it under
such Act (Section 205.10) and provisions expressly authorising

the Company, in the event it does not receive a did from 2
‘qualified bidder in response to posting a job vacanecy, “in its
discretion ko) make a final appointment to such job*. (Section
205.13).
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A nmal limitation upon the seniority preferences of the
bidders for all classes of jobs in terms of their gqualifications
is ocontained in Section 205.11 reading:

#205.11 MNotwithsti uvthlu ocontained in this Title

Wmmcﬁ“t&o any employes who does gt

ssess v, .mmm adaptabili

= {hn:lnl ity - uu.& for the job on whish the

bid :

Two other uctionl were cited as casting n.m upon thu
Ln'unt wzth \nuch mm ;iosak m uml to. !hoy uu as
;_tunown B O B ST
"'205 15 Ilhon an emplo. u nud to a ncnoy on
the I.;uu of mﬁ -::. mi:’ 1 nal qualifieations in
preference to an c-plo{:c r«.tor elassifieation
seniority as pro ns (a), (b), and (e)
of Section 205.7 hereof or m )nfero %o yee
with tcr Company senierity as ded 1n sub-
divisions (4), (s) and (f) of See 205.7 hereof
Compsny shall notify Union of its decision at least

five (5) days prior to eompletion of the transfer or
promotion,.”

"205.16 Any loyee aggrieved Company's lication
and interpreta of thg umr:lhzy Muj‘zb b‘ﬁm
policies established herein may thereon :lmh tho
grievance prondnn of thu A:rnunt. :

The mnm, o LY - g 48 aJ‘o—yﬁr 0ld employee,
vho, after graduating from high sehool in 19%1 and serving for
some five years with the Army, entered the employ of the Company
on September 22, 19%7. His servies with the Company sinee that
date has been unbroken except for a two-year interval during
which he was on military leave, having been recalled to duty by

the Army.



Y ' worked successively as a Casual Laborer, Temporary
Watchman, Temporary Helper, Temporary Gas Maker and Helper before
- going on military leave November 8, 1950. Upon his return
November 30, 1952 he resumed employment with the Compsny as a
Helper, but was shortly thereafter assigned to work as a
Temporary Gas Maker at the Potrero plemt. He contimued in this
position until Mareh 29, 1953. when, thre\uh the M.Miu proes~
" dures of Title 205, be wvas pmm to Appmua nttor. In
mt:ohhmulicultonrkmur Ghonpomumubfa
Fitter as plrt of a tvo-nn erev doing emergency leak work, sn
assignment wvhich has brought him into direct contact with the
coqjaw'a customers. He was still performing this work on
Amgust 23, 1955, the date of the hearing.

On May 1, 195+ the Company posted motice of two vacancies
in the classification of Apprentice Servieeman in the Gas
Department of the San Francisco Division. Approximately 2 bids
were received, including bids by XY for each of the vacancies.
A Job Avards Committes for the San Franciseo Division, eomposed
" of the Buperintendents of the Gas and Eleetrieal Departments and
the O0ffice Manager, revieved the bids, making note, as it did so,
. of the seniority ranking of each bidder. Admittedly, Y
ranked highest among them in this respect; bt the Committes
avarded the jobs to other bidders, in the case of one job, to an
smployee named ! ‘e Who received the other Jjob
is not shown by the proof.



On May 24, 195% the Company gave written notice to the
Union that ‘s bid for the job avarded ¥ had been
by-passed, and this grievance followed.

The Company produced in evidence the reocord of the grievance
at the prior steps of the procedure, ineluding the separate
written reports lnd eym.u of its ewvn and the Unon‘s members
or the -o-ztm: which m:mnt.d m nandond ﬁc mttor.
»rn- thtt record it nppolra thnt at tha prioy stopl th m« V
was tru.tu by ‘thc nmmuns of both parties as one eon-
'wrnnu the qualifications °f Y as a bldder for the Apprentice
Iom«nn'l Jub, the co.puv's position being that he did not
possess the neeessary qualificatiens since his diseiplinary record
showed that be had ineurred reprimands fbr being late to work,
for leaving the job early befors his relief eppeared and for
making derogatory remarks in the presense of customers,

However, at the arbitratien st-p the Company's position
vas that mihutun of T - s qualificstions forms no part
orth-m:lhnhthclommuhmmmpetiu
suthority under the proper interpretation of Section 205.1% of
the Agreement. Consistent with this view it elected not to
produce evidenoce regarding Y 8 deficiencies presumably
available to it. Thus, nons of Y ".’'s supervisors at the time
of his alleged reprimands nor the written reports they admittedly
-ah contemporaneously nor Ay complaints received from ecustomers
regarding his oconduct were brought before us.

-6-




The upshot 1s that the only evidence of the alleged
reprimands offered by the Company or elicited from its witnesses
consists of the statements made by ;ta member of the joint
committes which investigated the grievance long after the events
in question ocourred. This evidsnee, wvhich is all hearsay,
in many instances several times removed, for obvious reasons
has less prohatin tom than tuthnny ginn nub:oct to eross~
B mtien wa vttuu having first-hand knovhdn of th- fut:.

b § __appeared as moh a td.huu ud gave. tostiloxv in
uhich he frankly admitted some of the alleged mﬁncﬁona buat
denied the occurrence of othors, In this state of tho record
We are constrained to scespt as substantially true ¥ ~ ‘g
version of his disciplinary record and find that the only infrac-
tions he oo-:lttod on the job throughout his six years of service
with the Company whieh ars atitled to oonlichntion in deciding
‘this case are these: !lut on March 20, 1953, when he vas. assigned
as 2 Gas lhkor at the Potrerc plmt he left the :omratorl
mttomd for 15 minutes tﬂuh hn -om his car from ene parking
Place to another; and (2) That on two nmmnt shifts (Mareh 21,
22 or 23, 1953) when so assigned, he left the plant some half
hour early without awaiting the arrival of his relief, in one
instance with knowledge that the latter would not report until
the end of the shift. Y admitted that his supervisor verbally
reprimanded him for tardiness on March 20, 1953 and for leaving
his work bafore the scheduled quitting time on the two other shifts;

-7-
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but he denied that he was ever reprimanded for making derogatory
remarks in the presence eof a customer. It is undisputed that
thers 1is no record of his having been diseiplined for any other
esuse. |

No evidence bearing on the ability and personal qualifi-
eations ef X " for the job of Apprentice Servieeman
was put bdefore us other than his Buployment Reoord eard mhnd
hyth-capw nm«.-pxcmtmmnrynm

 tothator Y "~ "s. Entering the Oempany's employ about a yoar

later than ¥  on November 10, 1948, M ¢ worked sucsessively
as a thoroz}, nman and Helper until going on military leave for
the peried Jamary 15, 1951 wntil Jamuary 30, 1953. On the latter
date he resumed employment with the Company as a Helper, working
in that position until Jume 29, 1953 vhen he was promoted to
Apprenties Fitter. A year lster, on June 29, 1954, he was
appointed to the Apprentice Serviceman's Jjob as a ru\ut of the
‘uﬁmarthbcnpwhcnmmumlw |

It is mmm thnt uﬂmuh some mun-uu as
Appmuu l‘ithr, i.ncludiu the one held by ' ~ , require
repeated oontacts by the employee with the Company's customers,
nevertheless unur thu Agreement this job, unlike that of Apprentice
Serviceman,is not classed as one "involving personal econtact by
the employee with the publie” within the purviewv of Sectien
205.1%. However, it is also undisputed that a "normal line of
progression™ under Title 205 of the Agreement is from Apprentice

-8-




Fitter to Apprentice Serviceman.

The Job dsscription for Apprentice Serviceman mutually
agreed to by the Company and the Union which was in effect until
July 1, 1954 reads as followss

"Assist Servicemen and Mechanies in perfe all the

duties of these two eclassifications; and in a tien,

when profiecient, performs by himself domestic meter
changes, losks and removals, ineidental chart changes,

8 «
stc, The ratio of Apprentite Serviesmen to Servicemen

_not sxesed one ten on a Divisien basis except

| where there are less than ten Servicemen in whieh
| ease there shall not be moTe than one Appreatics.t

: In asati " 20534,

While th- parties disagree over the implieations of the
proef as to X 's abllity snd personal qualifications to be
appointed Apprentice Serviceman their ehief differences eenter
on the nature and scops of the Company's obligations under
Bection 205.1%. We accordingly turn first to this gin-rnl
question of interpretation. N | |

 The Union's contention 1s that with respect to the three
extegories of jobs specified in Bection 205.1%, vix., public
econtact, supervisory and technical jobs, as well as all of the
other Jobs to which Title 205 is applicable, the Company is
sontractually obdligated to post vacancies and £ill them on the
basis of seniority, togive timely, written notification to :the
Union when the bid of a senior employee is by-passed and to
follov the grievance procedure when inveked by the senior gmployee



 as provided in the Title. In its viev the only difference
between these three categories of jobs and the others insofar
as Title 205 is concerned is to be found in the criteria which
the Company may apply in rejecting the bid of a senior employee.
Thus, aceording to the Union's argument, Section 205.11 estabd- :
lishes thc criteria of "knovledge, skill, efficiency, aduptabmty{
snd physieal ability" as general qualifications which must be

met by & biddsr for any jobj and the enly effect of Section

| aas.zk is that vlth rupoct to the Ahree classes of jobs thers
1isted the Mdlti.onal eriteria of "(hﬂ.ity and pcuonll quanﬂ.cn-
tions" are proper grounds for rejecting the bid of a senior
employee. | - | ‘

The Company, on the other hand, reads Sestion 205.1% as
having two parts. It concedes that the first part of the section
obligates it to post notices of vacancies and "gconsider" bids
submitted for any of the three categories of jobs there specified.
However, it regards this obligation as fully aischarged if its
‘ropnmtnuns post thn nh and uﬂw the bids roecivu. The
second part of the section, the Company contends, provides an |
outright sxception for the three categories of jobs from the
procedure established in Title 205 for making seniority the
determining factor in appointments. It argues that this part of
the section was not intended merely to suthorize the GOIPW %o
reject unqualified ssnid¥ dbidders, but rather to permit it to
select the employes it\ deens best suited for a public contact Job

- 10 -
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by ability and personal qualifieations and that therefors the
Company is clothed wih unlimited discretion in making an appoint-
ment to such a job. The Company denies that the grievance

procsdure enlarges on any substantive right or grants suech rights
Where none exist and contends that the only grievances available

to an employes under Section 205.14 are on the questions whether

or not the job comes within one of the three named ch.uincatie:u, |
vhothcr or mt the Onlpuv mncd with the Wt to consider
the bids for appointment to Iueh 2 job, and whether or not the |
Company made the appointment on the basis of ability and personal

qualifications. In its view ¥ . has not brought a grievanee
on any of these questions and there is mone other available to him.
Aoalrals aud Conclusions —_

Unlike provisions regarding the same subject in a good
nany calleetive agreements, the genaral formla adopted 1n
Title 205 does mot qualify semiority rights in promotions by
resort to somparisons of the nhun merit and ability of the
competing employees. Apnrt .tm stated Cmpuou, the Title |
provides that the senior b:l.uor, aseording to a preseribed auority
sequence, shall be given preferential consideration unless he fails
to meet the requirements for the job specified in Seection 205.11.
Thus, under the general seniority and job bidding policy of the
Title the senior bidder has a prima fagie elaim to s job vacaney

R T e

which the colpm may reject only if it can show by factual
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munc- thnt h. 1: not qvnnrud ror it. A prior award in a case

s
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' MIﬁu the propriety of the Company's action in rejecting
the bid of a senior employee by invoking Section 205.11 arrived ~
at thess econclusions and we £ind no reason to disturd them. —

Thase observations regarding the general policy and proce~-
dure of Title 205 do not, however, reach the question submitted
in this case. Here the senior employes's bid was not rejected
under Section 205,11, but by imnu the provimu of suucn

‘ ms.:llr. and the umu raises muom nzﬂrdiu the mesning
and effect of the latter nttion in the -ontaxt of the Title as
uwhohvhichhmmnrbunmtundmwcmprmu
arbitrated. | ‘
On 1ts face Section 205.1% evidences s gemeral intent to
modify the Gupw': contractual obligations under the Title
in £1lling vacancies in the three types of. jobs there mentioned,
viz., public contact, mporiiury and teehnical jobs. Aceording
to the Company's Director of Industrial matim these three
dusu oL Jods vere chosen for inclusion in the Section because
th- conpm dn:l.rcd to retain responsibility for uheﬂu uplomc
'to £i1] vasancies in them, a mu vhich could not be ascomplished
by the application of strict ssniority rules and one which required
that appointments be made on the basis of the Company's judgment
as to the individual abilities and personal qualifications of
those desiring them.
We do not doubt that the attainment of these objectives
motivated the Company when Bection 205.1% was inserted in the

-12-
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Title, but the language used, vhen viewed in the context of the
Title as a whole, shows something less than an unqualified mutual
puiv«gonﬁuﬂ. D ) -\
The u.aﬂ.ouwro- not uu.oqpa. for an outright exception to __
or exclusion from the general seniority and job bidding policies
of the Title in direct, simple terms, as does Seetion 205.2, in
the ease of probationary employees, and Bectien 205.4, in the
. g- of temporary vacancies lﬁgu in gs Jobs

: -an 4obs in beginners -§§§§ -3. does nong 205, u.r

S.c- u.o-voo» to BS uov 42.5&..- -uvhcan 8 5- 264»-»8-
Iado-.n ee -ennou.sunacl g Bé‘u .-»-unoo»on»u
l-wpu- -vvo»ugwu as noou mooonou nom u.u F nvo ooug»o-
uvo&.n»!— in the latter section. —
" No such forthright statement of the parties' mutusl agree-
ment wvholly to relieve the Company from the seniority or jod
bidding policies of the Title is set forth in Sectien 205.1N,
Rather, sppointasnts to vasansies in the three elasses of jobs
there mentiened are first made the subject of an affirmative
obligation that the Company “shall eonsider the bids of employees
submitted as herein provided”, Trus, this obligation is immediately
qualified by an exesptisn that the "Compamy may mevertheless make
appointments to sush vasancies™, limited, howvever, by the require-
ment that the appointments be made "on the basis of ability and
personal Qualifications™. The Company’'s sontentions minimise the
obligation and treat the exesption as if no limitation upen it had



been stated. Conversely, the Union's arguments emphasize the
scope of the obligation and relegate the limited exseption to the
role of a mere addendum to the qu:nﬁcntioxu stated in Bection
205,11, - | | "
contidcﬂnz first the nature and scope of the ebligation
we note that elsevhers in the Title the verd "consider® and its
noun “eonsideration® elearly import something more than hypotheti-~
eal deliberations over the but mutm for :ob vumhs. » N
fllt tbcn-pmmtbuudtohm _;QJ&A‘W
to uquniirudnmronntmto mhmm.rthb gmrn
formila stated in Bection 205.1 and the speeifie mmco set
w y"205.7 “"on 1ts” aonudcnthn of his ua produou
¥ of W. “Bostion 305.1% enjoins the Compsmy to
o&&“&r ‘bids submitted for vacancies in the jobs there referred
to "as herein provided", an obvious referencs to the other provisiens
of the Title vhich would be deprived of meaning or effect wers the
word ~mxm~ to be tahn as ill'lll m different conmotation
in this ummttmmmnmﬁmo That
being so, it is apparent that when the Jobd Avlrdl‘ Committee took
the steps of ascertaining the seniority of oﬁch bidder for the
Apprentice Serviceman's job and then exsmining the gualifieations
of the bidders in the order of their seniority preferences as
established by the other provisions of the Title it did mot act
voluntarily in the sxercise of an unlimited diseretion, as the

Company has suggested, but rather aceording to a definite procedure
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made obligatory upon the Company by express language in Section
205.1% and other provisions of the Title.
Whether, in taking the further step of rejecting ¥ ~ 's
bid to enable it to appoint thé next most senior bidder, the
Job Awards Committee also complied with the Company's obligations
under the Agreement is nnoﬁhnr matter and thé erux of the question
submitted for decision. The Company urges that this question on
1ts merits 1is deyond our muthority to decids sinee Seetion 205.1l
was intendsd to Teserve to it unlimited diseretion in making such
sppointments. We have already ndtclfthat while apt language
evidencing an intent to recognize sueh\a discretion is present
in other provisions of the Title it 1s'cc#tp1¢nously abs-nt‘in
this one, which, by way of contrast expressly limits the Company's
appointasnts to appointments made "on the basis of ability and
personal gqualifications”™. |
Again, this limited exception to the gensral seniority
and job bidding policies of Title Hbi’ia one of the “terms of
this Agreement” the “interpretation and applieation® of whieh,
absent positive indication to the contrary, and there is none,

is a proper subject for review by the grievance procedure under
the gensral provisions regarding that procedure set forth in
Title 102, notably Section 102.6, even apart from any special
provisions more affirmatively revealing an intent that this

should be s0. But such special provisions are made in Title 205.
These are Section 205.15 which requires notice to the Union § days

- 15 -
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prior to ecompleting a promotion or transfer in which the Company
has disregarded seniority by selecting a Jjunior bidder upon the
basis of "adility and personal qualifications” and Seetion 205.16
vhich specifieally aceords any employes mricvid by the Company's
‘application and interpretation of the seniority and job bidding
policies of Title 205 the right to invoke the grievance proocedurs.
We would agree that, generally a,unu. n-ionnu proos-
dures 4o no more than provids a remedy for the vmzcation of
contractual rights or ohuntiou substantively uumm 4n
- other provisions of a collective agresment snd that their presence
sheds little light upon the intent of the partiss to ersate or
vithhold such rights and obligations vhere the Iiiguage of the
substantive provisions is doubtful. But it is hardly to be
inferred that the parties would take pains to write special
remedies into an agreement providing !‘_or‘ the enforesment of
particular rights or obligations which they did not intend to
exist under its substantive provisions and vhere, as here, the
substantive provisions are plainly suseeptible of an interpre- -
tation recognizing the rights and ohligations whieh the special
remedial provisions assume to exist, the presence of the latter
allays all doubt that such an interpretation of the former is
to be preferred. We find it unlikely that Section 205.15, which
on its face is specifically addressed to appointments permitted
only under Section 205.1%, or Section 205,16 which notes mo
exception in the case of sueh appointments, would have been written

-16-
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into Title 205 in the form in which they appear had the parties
intended suech appointments to be made in the exercise of an
exclusive management function. Rather, it seems evident that
these provisions were inserted in the Title for the very purpose
of providing procedures by vhich the Union and an aggrieved
employee might test wvhether any appointment of the Company invoking
the limited sxesption stated in Seetion aos.:.k vas in rut m
ummumozmmumn. - '_
| At one point in $ts brief (p. 12) the Company sppesrs to
eoncur in this conclusion. There it concedes that an employee
aggrieved over the appliecation of Section 205.1M may raise the
question, inter alia, "whether or not the Company made the
sppointment on ths basis of ability and personal qualifications",
& eoncession quite inconsistent with the view that the Company’ s
discretion in making appointments under Beection 205.1k 1s
unlimited. Its further statement in the same connection that
Y. has not brought a grievance on this question involves a
misgoneception regarding the soope of the mmlmn'. —_
Quite obvicusly an sppointment actually made upon the
basis of considerations irrelevant to ability and personal
qualifications or one whieh in faet did not give preference to
a bidder possessing superior gualifications in these respects
eould not be said to have been made “on the basis of ability
and personal qualifications" within the limits of the exception
stated in Section 205.1%. This would be specifically true, for

-17-



example, if an appointment preferred a junior bidder with ability
and personal gualifications no better than or inferior to those
of the senior bidder for a public sontact job. And an appoint-
nnth_thu: tnluu outcido tho limits of the oxagtigg,mvld
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afrard the conpnny no Ju:uﬁution ter a rluun to obum the

atfirmative ob gnt!.un mnd upen 1t by tho uetion tlut 1t
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mtm.rmmnaos.xumnmnarr | 'sndfnrth.
Appmuu urvimm's Jeb was proper enly if the co-pany in

consider th. hulort acoordm( to tho uqm« of thoix- uni.ority

faet appointed the other bimr to it on the dasis of nbiut_y and

personal qualifications--the only basis for appointment other

than seniority samctionsd under that ucuon-ﬁm that therefors

a uum:umn of this question of fact is squarely within the
soope ot the submission in this cass.

It doss not Meuuruy tbuov, hovever, that the Union
18 wmct in »ntnu.u that lutan 205.1% n-rol.y adds

- 'amw nd porlom quunuthu" to tho critcﬂ.a sta,tod

in ﬂoctnn 205.11 as grounds upon vhish the Oolplny m reject |
an unqualified dldder. The ocontention ignores the difference
that Section 205.11, consistent with the general seniority and
Job Mddin;;poncs.u of the Title, authoriges the Company to |
“rejoct"™ tﬂo bid of an employee who does not possess the qualifi-
cations there specified, whereas Section 205.1% authorizes it

to "mske appointments” on the basis of certain criteria, notwith-
standing the seniority status of the bidders. Our function is

- 18 -
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to read the Agreement as it was written and give realistic

effect to the choices of language made by the parties themselves.

We may not lightly assume that this signifieant difference betwesn

the two sections i3 the result of faulty drnrtlunahip rather

than an mt.gru pn't of a composition of conflieting viewpoints.

llomnr, this difference in terminology is reiterated in

Boction 205.15, tho only oth-r ncnon of tho Iiuo .‘m \rhich

the phrase "ability and personal qualifications” appears, |We 3

therefors sonclude that Seetion 205,14 1imits the sentority ’

 rights of bidders for a public eontact job, not only by suthoris-

ing the Company to_ujeet the 'b;d of an employee lacking the

nscessary ability and pcrum 'quuﬂiﬁcatiom, but by authorizing

it also to appoint, from among those so qualified, an employee

vho demonstrably possesses ability and personal gualifications

superior to those of any bidder who may be senior to him.
There is some evidance that over the pust the Union may

have asquiesced in the interpretation of Section 205.1% here

urged by the Company, but it 1s squivoeal. Thus, it appears

that under the grievance prouduro in effect until 1952 six

cases involving grievances arising because of appointments made

pursuant to Section 205.1% were carried to the pemultimate step

of the prooedure which then called for decision by the Company's

Personnel Manager. There is testimony that in each ecase the

seniority of the grievant had been considered but another employee

was appointed "on the basis of ability and personal qualifications",
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that the Personnel Manager rendered written decisions in each
case adverse to the grievant and that none of these decisions
were appesled by the Union to the final step of the procedure
pmvidtn; for arbitration. B8ince none of the decisions of the
Personnel Manager were put in evidence thoro is no convinecing
proof of tho agtual grounds upon which thcyvorcndo and
whether the Uninn's fatlure to nppul the cases to the u-bu@u-,
""tmm,u umuu-wzu uqunminthnaolpm' |

B 1nterpretation of Sestien zos.:m. W 185 sequissosncs in the

proprioty of the Pcrsonul llnnuor's dceuion on the merits or
these particular cases or w a general d.louy on its pu't to
tho ubitrat:lon of any ;runnco is uncertain and speculative,
There 1s also testimony by a Company witness that in the
1952 sontract renswal negotiations the Union, mindful of the
Company's interpretation of Seetion 205.1%, made a proposal to
delete the section in its entirety hut that the proposal vas
, mmwwmmmwtmdumm
.ucﬂ.m h\clmlod. on tho atbr hand, n Unien witn-n u-unoa
that uoorlin ‘-tp M- reeollectien’ of thu mptunon:, the
proposal to delete Section 205.1% was eoupled with proposals
to ineorprato its provisions in Section 205.11 and to set up
a prom‘nrc for performance standards and a Joint training
program. HNeither party produced the text of the proposals made
and considering the vagaries of hunn recollection regarding
verbal discussions so long past we are unable to conclude that
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this evidence provides any clear proof that the Union at that
time renewed the Agreement committed to an wnderstanding that
" Seotion 505.1‘&, despite the ylunhpuhﬂonl of thn language
embodied in 1t, should be construed as the Company has contended

1t should. _ *“

Section 205.1‘» does not itself spocu'y the parueulnr

Tt I Mg+ 87 L2 l!!
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Union has not quuuoud. tht Onnpm's umt:lun that thcy inelude
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such characteristics as: tm, ?utionq-, pqnhmu, nnniontious-
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ness and, above all, dnpcndth.nty. coupcunt evidence to uyugn
Yy g a ;iﬁft;: “taet, patienes and politeness is vholly lacking.
However, the Company eontends that ns Mnion: of prior
infractions, summarized above, a.‘l.on provide sufficient reason

t0 believe that he did not have m required trustworthiness,
Judgment and r-n.umy.' sinoe ‘M mt&m on three oceasions
in Narch 1953 while unmd as a Oas Maker at the Potrero plant

- he left h:lghly hasardous oqu’mt u opcution Mtondnd.

That this vas irresponsible eonduct on his part Y  new
readily admits. But its lemw-u bearing upon lis personal
qualifications must be judged in the light of ths reactions of
the Company's supervisors at the time. Somevhat surprisingly

to us they did not view these infractions as warranting any

el iR
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discipline more severe than verbal reprimands; ner a4 they
regard them as evidence of inefficiency and unreliadility
lurﬂcicnt to provoke reeonsideration of his qualifieations for

the Apprentice Fitter job to vhieh he was then about to be <

1ot mo i AR st o amn

promoted.
Apart from these infractions there is no convincing proof

‘ormapmm.wwctonr 'spntinringhitnrcthm ,,
six years. of servies with tb Company . Ia uutun, there 1: -
. his affirmative testimony Ahat for vell over a yoar prior to
the hearing he performed a job which, though not elassified as
1mlvin; personal eontact with the pudlie vithin 8ection 205.11;,
in reality involved frequent eontacts of that nature and that
he did so without any reprimand or material aeriticism eomn:.utcd
to him by his supervisors. Thus it appears that in the context

of his entire period of serviece Y s lapses in 1953 stand

evidence on the subject one vay or the othar, for all wve know
th. past record of the sucoessful bidder for the job may have

been marred by equal or even greater indieations of mmung.__/»

We have not overlooked the fact that an Apprentice Service-
man, unlike an Apprentige Fitter, upon attaining proficiency may
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be required to perfora the work himself without immediate A
supervision. m‘mmmmwmmnr befors been - |\
called upon to #0 that kind of work without such supervision is
capable of discharging these added responsibilities is neces-
sarily a matter of sound prophecy in whieh intangible factors
@iffieult of ob:nti'n Proof may legitimately mnm« a
uculon The views of Supervisors familiar with un mlom'
'wrk hmta m porumnty traits 1if thmm to have a t-miu
mma in observed fasts nrn comuuhh uuht

would have received it here had testimony of that kimad been
pmanud. But the Agreement contemplates that suech decisions
will have some substantial factual basis and clearly requires
more than speculation predicated upon two or three isolated
instances of misoonduet virtually condoned at the time as a
ground for denying a ssnior bidder oypcrt\mity for promotion

in & normal line tor his pngnuion. o e

wvith sufficient mm« to shov prima facie that the appointment
vas made in conformity with the exeeption stated in Section
205.1% fell properly on the Company as the party which invoked
the provision and nloho was fully cognisant of the basis for

the action teken. Upon the limited proof made we are unable to
£ind either that Y. lacked the requisite ability and personal
qualifications for appointment to the job of Apprentice Serviceman
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or that the mhm awarded the job possessed qualifications
in these respects superior to those of Y o« ( B
Acoordingly, we eomclude that the Company did violate
the uron-at of September 1, 1952 vhen it n:vokod Section
205,14 to rejest the Mid of T for mpointment as
fman Servicemsn snd Wt £ j mu have m

' appointed u uus o M 1s our m




