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INTRODUCTION

" The Parties mutually selected the Arbitration Board pursuant to the terms of theix collective

' bargaining agrecrhent. The prior steps of the grievance pfoqeduxe were cbmplicd with or waived and
the matter is properly in arbitration. In lieu of a heariﬁg, the Paﬁrﬁcs have provided the Board with |
the full LIC report and relevant exhibits. The matter was subnﬁﬁéd for decision upon the receipt of
briefs on October 25, 2005. Pursuant to the stipulati;in‘ of t‘he lParties, the Neutral Arbitrator is

required to issue an award by not later than November 28, 2005.

!
'

ISSUE

[ o

The Parties stipulated that the following issue is t;efore~the Board for a final and binding

award:

1

Does the Company’s use of pay stations violéte the collective bargaining agreement,
) .

in light of its announced closing of all front counter operations at all of its customer

service offices? If so, what is the remedy?

RELEVANT PROVISIONS OF THE AGREEMENT

TITLE 24 MANAGEMENT OF THE COMPANY ...

- 24.1 Management of Company

The Management of the Company and its business and the
direction of its working forces are vested exclusively in the Company, and
this includes but is not limited to, the following: to direct and supervise the
work of its employees; to hire, promote, transfer, suspend, and discipline
or discharge employees for just cause; to introduce new or improved
methods or facilities, provided, however, that all of the foregoing shall be



Subject to .the provisions of the Agreemcnt arbitration or Review
Committee decisions, or letters of agreement, or memorandums of . = |
undcrstandmg clarlfymg or mterptetmg thls Agreemnt '

.

. 24.5 Contracting

| ' Lt is recogmzed that the Company has the nght to have work done

‘ by outside agencies. In the exercise of such right Company will not make

a contract with any company or individual for the purpose of dispensing.
with the services of employees who are covered by the Clerical Ba.rggm:mg o
Unit. The following guidelines Wﬂl be observed

(2) Where temporary services are rcqmrcd for a limited period of
time, such a5 an emergency situation or for a specific function. '

! 1

(b) Where the regular employees atthe hcadquarters are either not
available or normal workloads prevent them from doing the work during
the time of the emergency or special fl.mctmn smmtmn

(¢) The Union Business Representam'e in, the area should, if |
possible, be informed of the Company’s intentions before the agency

employees commence work.
|

SUMMARY. QF THE EAC:!E
Background:'

PG&E’s Customer Service Offices (CSOS) are ‘staffed by PG&E employees including

bargaining unit personnel. CSOs provide various services to customers, including the ability to pay
their bills, Historically, PG&E also has used pay stations to provide a bill payment alternative for
its customers. Pay stations are independent businesses, non-profit organizations and government

offices that agree to accept payments on behalf of P('iv&E.i They provide various conveniences for

! PG&E contracts with American Payment Systems, Inc. (“*ABS” aka “Checkfree™), that, in tum,
enters into performance contracts with the pay stations. The current agreement between PG&E and ABS will
expire on September 30, 2009.



custom;:rs Pay stations generally are open extended hours, mcludmg nights and weekends: They
also’ oﬁer PG&E customers the option of paying other utility bllls in addition to their PG&E bills.

~ The only function of agents at pay stations with respect to PG&E is to accept payments from
customers, they do not handle any other transacnons Theyrefer customer questions, complamts and
reqlllests for services to PG&E offices that are staffed with PG&E employees. Pay station agents

'pwwda receipts for customers, and scan the bxlls into the APS computcr along with the amouat paxd |

. and the method of paymcnt At the end of thc day, agents balance payments and bill stubs, and thcn

o upload the mfonnatxon Information is automatlce.lly uploaded asecond time, at 5:00 a.m. edch day

Agents deposit the payments by noon thc following day, and are responsible for all funds. The
number and lldcation of pay stations has changed over time for various reasons. New statiohg ar‘e
c;pencd to replace ones that are closed or to satisfy customer demand

PG&E customers have various options for paying then‘ bills: (1) home ba.ukmg Electronic -
" Funds Transfer (2) payment by mail; (3) dlrect withdrawal from their bank accounts &)} payment
by phone; (5) e-bills (online payments); (6) payment at CSOs; and (7),pay stations. In 2004, the
average costlper-transaction for bills paid at CSOs was $3.31 (ranging between $0.87 and $7.91 at
various local offices). The average cost-per-transaction for other methods of payment were' |
signiﬁcantly less: (1) home banking - $0.10; (2) mail - $0.13; (3) direct withdrawal - $0. 1 5;
(4) phone - $0.25; (5) e-bills - $0.28; and (6) pay stations - $0.57. Payments at CSOs constituted 9%
of the total number of customer payments made in 2004. The remaining payments were distributed

among the other methods, with the greatest percentage coming through the U.S. mail (63%).



¢ Facts Giving Rise to the Present Griev e:l, .

| ' PG&E currently maintains eighty four l’o‘cal CSOs. On August 1, 2004, PG&E submitted a
reciuest to the California Public Utilities Commission to close front counter operations at all eighty
four cso.? PG&E expects the Commlsswn to issuc & decision by December, 2006, and to closc thc
: elghty four CSO front counters by July 30, 2007. PG&E has already begun advising its customers

of the autlclpated closures,

Approxlmatcly 370 bargaining unit employees work in the local CSOs. All of those

Co cmployees will be subject to Title 19 dlsplaccment or layoﬁ‘ in the summer of- 2007. 'PG&E

reptesents that all affected employees will be given contractual opportunities to relocate to other
posmons W1th1n the Company. According to the Union, because of the centralization of customcr
service jobs, displacement options for most high semonty CSO front counter employees will be
Timited to jobs at large Company facilities in Sacramento West Sacramento, Stockton, Fresno or San |

J ose (Jomt Statemcnt of Facts, 912), while lower seniority amployees or those unwilling to move

+

large distances would be subject to layoff with severance (Exhibit 7-2). PG&E fully intends to
engage in effects bargaining with Local 1245 and to comply with its labor-management cooperation

t
i

obhgatlons under Title 21 of the collective bargaining agreement. ‘ o !
Over the last scveral years, the total number of pay stations has fallen to approximately 370
as compared to the historical nomm of about 432. PG&E plans to restore or “reestablish” this
. historical norm over time, while recognizing that the number may fluctuate as individual pay stations

are closes, opened or replaced.

? In the alternative, PG&E proposed to the PUC that it be provided sufficient funding in its rate base
to upgrade and continue staffing the front counters. :



Accordmg to PG&E thc proposed closure of the CSOs is not the result of i 1ts use of pay
stations. Rather the work perfonned at, CSOs has decreased dramatlcally for various reasons,
including consolidation of work, creation of new payment optmns, and use of technology to gam

efficiencies. For mstance, PG&E has relocated or centrahzed thc followmg functions from one area".

tp apother within the Company'
! +

1979 — Payment Processing to San Franc1sco '
1987 — Closing Bill Collection/Credit Department to Stockton
1988 — Collection Agency Payment Processing to Stockton
1990 — Open Account Collection & Non-Eriergy Collection to Stockton
1994 - BPP Reports; CIA Apphca‘non for Service; Summary Blllmg,

" Collection Operations to Stockton. '
1994 — Call Center Operations Copsolidation Completed
1995 ~ Fraud Verification to Stockton
1996 — Literature Fulfillment from San Franmsco to West Sacramenbo
1997 — Payment Processing from San Francﬂsbq to West Sacramento
2000 — Records to Stockton
2002 — Agency Pledges; Bill Guarantees; Semcmn Line to Stockton
2005 CIA Bill Processing to Stockton

[ ] L] * L ] [ ]

According to PG&E, the need to mamtam local CSOs has dmnmshed to the point that
continued operation of CSO front counters has"becOmp unilecessary. By elim:inating CSQs, the -
Company will recognize significant cost-savings, ‘improve financial controls, and eradicate.

inconsistent practices across offices.

Prior Arbitratidns 'Involving Pay Stations:

The grievance at issue here represent the Union’s fourth effort to challenge the use of pay
stations through the contractual grievance procedure.

Arbitration Case #183 (Walter L. Kintz, 1991) involved five grievances which protested the
continued use of pay stations in communities in which existing CSOs had been closed or
consolidated with customer services offices in other communities, and in a community in which

6



employ;:cs at 2 CSO had been laid off and transferred to Ianother CSO. At the time of those
gri;:vance,'l the practice of using pay stations had been in existence for 40 years, and PG&E had
approximately 400 pay stations. Kintz noted that there was clear arbitral precedent for thc stn’ct
appllcatlon of Title 24.5 (Arbitration Case #128 (Batbara Chvapy, 1986)). Nevcrthcless Kmtz
found that the Umon s acquiescence to PG&E’s usc of pay statlons over an extended penod of mne,
| togcthcr with the absence of a demonstrated causal relationship between the use of pay stations and
‘ the dJSplaccmcnt of bargammg unit employees precludcd thc rcmcdws sought by the Umon (l) a
cease’ and des1st order prohibiting PG&E from contractmg w1th pay stations in the afffectcd
communities; and (2) return of the’ bargmmng unit work performed by pay stations in thosc
communities (id. at 14). Kintz explained: , . | . ‘b. .

Whatever may be said concerning the appropnate role of past
practice in contract interpretation, acollective bargannng relationship is not
enhanced by imposing extensive remedies for conduct which has longbeen '
indulged. For these reasons the question of Contract violation is largely
academic as the usual remedies would not be appropriate in any event.

(ibid.)

In Arbitration Case #198 (Gerald R. McKay, 1994), the Union asserted that PG&E violated
T1tle 24.5 by implementing a coraputerized bill payment system in existing pay stanons 'I‘he Union
argued that the Kintz award was distinguishable because it was based, in part, on Kmtz’ finding that
there was no demonstrated loss of current or prospective work flowing from the conduct challenged |
in that case, while, in Case #198 it was able to establish such a loss. The Union requested a remedy
requiring (a) PG&E to cease and desist from cdntracﬁng with the agency then used for contracting
with pay stations utilizing the computerized bill payment system, and (b) PG&E to return bargaining

unit work to the bargaining unit (id. at 9-12).



McKay found that the use of pay stationsis a violationrof the subcontracting language in Title

24.5, but rejected the Union’s grievance for other reasons:

At no point, apparently, until the issue was raised with arbitrator Kintz, has

the Union ever questioned the Exployer’s right to use pay stations. For'the

Employer to continue to use pay stations as.it has creates a conveniencefor - =
the Employer and for the Employet’s customers that would be significantly

harmed by the Union's assertion of its rights at the present time. That is

what arbitrator Kintz appears to say but which he did not say directly. Itis

for this reason this arbitrator agrees with arbitrator Kjntz. One cannot sit C
on one’s tights for forty years and then expect to enforce them. If the -

Union wants at the present time to change the.system of using pay stations,

then, given the decision of arbitrator Kintz, and the inclination of this

arbitrator, it must do so at the collective bargaining table. ;o

! '

PP

. . . \
... It is this arbitrator’s opinion that the Employer has the right to continue
to use pay stations as arbitrator Kintz, stated, mot on the basis that the
Employer has established a past practice since it cannot do so in the face
~ of existing Contract language prohibiting subcontracting, but on the basis .
that the Union is estopped by laches from asserting its rights under the
Contract having sat on its hands for over forty years. If the Union wants to .
change the use of pay stations and require that they be manned by
bargaining unit personne], then it must achieve that result at the collective
bargaining table. For these reasons, the grievance is denied. -
. - (id. at 20-21)

The Parties renewed their collective bargaining agreement in 1994 and 1997 without either:
side proposing changes to Title 24.5. On October 30, 1998, the Union sent the following letter to - .
PG&E: |

Due to the potential negative impact on our bargaining unit, JIBEW
Local 1245 is hereby formally notifying PG&E that Union no longer
acquiesces to Company’s past practice of contracting certain clerical
bargaining unit work that was addressed in arbitration cases 183 and 198.

Accordingly, Title 24 of the Agreement is to be applied as written, in the
future. The combination of reduced hours at customer service offices, the
outright closure of customer service offices, and the expansion of pay
stations all threaten to produce a negative impact on the clerical bargaining
unit. We therefore place the Company on notice that we will not acquiesce
to the use of pay stations regardless of any acquiescence on Local 1245's
part in the past. We will regard any expansion of the pay station practice

8



or deletion of bargaining unit work from local custornct sorvice offices as
a violation of Title 24. - L ‘e (JX 4)

" In Arbitration Case #327 (Kenneth N, Silbert, 1999) the Umon asserted that PG&E violated -

I Title 24 when APS entcrcd into contracts for new pay stations and to replace existing pay stations,
The Arbitration Board demed the gnevances on several grounds ( 1) The bmdmg effect of the pnor B
awards by Kintz and McKay, (2) The fact that the Partlcs rencwed Tltle 24, aﬁer those awards,
indicated that they had adopted the holdmgs of thosc awards as part of theu- Agreement and
(3) There was no showmg that PG&E’s use of pay statxons had changed matcnally after the Kintz

and McKay awards, However, ina footnote, the Arbitration Board noted:

This decision is based upon the well cstabhshod past pl‘actlcc regarding the
use of pay stations. A different case might be presehted if there were a
matérial change in PG&E’s use of pay stations, such as a dramatic increase
in the use of pay stations resulting in the loss of bargaining unit work or the

tangible threat of such a loss. . (zd page 16,fnd4)
. ‘ ‘ |
POSITIONS OF THE LAB TIES
The Unjon:

» As Arbitrator McKay found, the use of lpa)l' stations violotes Titlc 24.5 of the Agreement that
prohibits subcontracting for the purposc of dispcosing with the services of bargéining unit
employees, with oxcéptions not applicable here.

» The prior arbitration awards are not dispositive of the issue in this case. Unlike the prior
cases, PG&E now seeks the complete elimination of the local CSO workforce. In the words
of Arbitrator Kintz, this case “extend(s) beyond past practice.” (Kintz Award, page 10). In
the words of the Board in Arbitration Case #327, a different case is now presented. None of

the three prior awards addressed a factual situation in which PG&E was dispensing with the

9



»

»

»

»

»

services of a single member of the clerical bargaining unit, let alone all 370 front counter

customer service employees.

~ The current grievance is not barred by the Union’s acquiescence over the years ot by the

doctrine of laches. When Local 1245 negotiated its first contract with PG&E, 1{1 195%, the
Company apparently was using pay stations, and it apﬁgrently was continuing to do 80, in
1980 when the Parties first included the limits on subcontracting now found in Title 24.5.

There is no evidence that the Company has ever subcoptractcd to pay stations at a time when
it was dispensing with the services of bargaining unit employees. Local 1245 mdy have
acquiesced when pay stations did not céuse Title 19 activity, but it has never acquiesc(:id to
the use of pay stations to replace bargaining unit employees when their jobs were bcmlg
eliminated. |

Prejudice is a required element of the defense of laches. PG&E cannot in good conscience

argue that it is prejudiced by Local 1245's assertion of its contractual rights in this case. For

14 years, PG&E has been on notice that there might be limits to an arbitrator’s acceptance
of its acquiescence / past practice defense.

If the Board of Asbitration finds a violation of the Agreement in this case, PG&E has ample
time to reconsider its position and to determine whether it will push for office closures
without pay stations or its own alternate proposal to seek rate adjustments to ﬁnance
upgrading the existing CSOs.

Under Arbitrator Chvany’s expansive view of the restriction on subcontracting, the proposed
closure of all of the CSOs and the displacement of 370 bargaining unit employees viollatcs

Title 24.5 of the Agreement.

10



»

»

»

‘»‘

»

The oyer: | ‘ U

PG&E has no plans to increase the use of pay stations above the levels expressly sanctioned

il

K v Coxi'lpany’s use of pay stations. Tﬁe W'ork performed at the CSOs has decreased dramatioally

over time because PG&E has been consolidating work creating new customer payment

', . options, and utilizing technology to gam efﬁclencles for many years. The initiative to closc

the front counters in CSOs is just another step in tb.ls evolutlonary process, and a proper

exerclsc of the Company 8 management rights under Tltlc 24 of the Agreement '

The arbitration panel is bound by prior decisions upholdmg PG&E’s right to continue to-use

pay stations in accordance with well-established historical norms. o

‘The CSO closure plan is fully consistent with PG&E’s inanagement rights under Title 24 of

the Agreement, including the right “to introduce new or improve methods or facilities.”

| PG&E has used Title 21 (Labor-Management Cooperatxon) to communicate w1th the Union

on matters of policy and operation, and has followed the gmdelmes in Letter agreement R2-

99-72 to discuss any planned workforce reductions. PG&E fully intends to comply with

effects bargaining requirements and Title 21 with respect to the closure of CSOs.

" The prior arbitration awards effectively have become part of the Agreement and control

disposition of this case. The facts and issue in Arbitration Case 183 (Kintz, 1991) are
virtually identical to those in the present arbitration. In that case, the Union unsuccessfully
challenged the Company’s decision to close and/or consolidate certain CSOs while
continuing to use pay stations. Then, as now, the Union argued that Title 24.5 precluded the

Company from removing bargaining unit work while continuing to use pay stations.

11
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by the prior arbitration decisions, and the closure of the CSOs is not the resu'lt of the



Axbltrutor Kintz noted that the Company had closed or consohdated more than thxrty CSOs
in the pnor twenty ycars whlle contnmung to use pay stanons Kintz properly demed the
gnevancc on the grounds that the Union had acqulesced in the practlce |
| » The subsequent pay statlon arbitration awards remforced the reasomng adopted by Kmtz and
reafﬁnned the Company s right to use pay statxons
» PG&E’s use of pay stations has pot changed matenally since the prior awards were issued.
At the time of the 1999 arbitration (Case #237) thc Company had 434 pay stations. It
presently has _‘only 370 pay stauons, ‘ and n;tepds to restore the hlsfoncal norm_of
approximately 432, For that reasor, the prior awards preclude & finding of a contract
violation in this case. o |.‘
» The Union’s reliance on footnote four in the éward. in A;'biu'ation Case #3'27 is r'nisplaced.
As indicateduin the facts, there has not been a matexial change in the use of pay statioﬁs, and
the CSO clésure project is not the result of an incfcgscd use of péy sta‘tions.v Thére is rké ,

C oy ] ,

causal relationship between the use of pay stations and the proposed closure of CSOs.

» The grievance should be denied.

OPINION

The Union bears the burden of proof in this contract interpretation case. As noted in
Case #327, that burden is particularly high given the prior arbitration awards involving pay stations.
A careful review of the record and the arguments of the Parties requires a finding that the Union has

not met that burden.
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of pay stations violates Title 24.5 of the Agreement. It is the closure of the CSOs, not the continued
use of pay stations, that will cause the loss of bargaining unit jobs.

For the above reasons, and based upon the record as a whole, the Arbitration Board makes

the following award. - o | . o

'The CompanY’s use of pay stations does not violate the collective bargaining agreement, in

light of its announced closing of all front counter operatioxjs at all of its customer service l)fﬁccs.

“The grievance is denied.

November 17, 2005 Concur / Dissent: '

Ut N /&ﬁ/W e los "issént
argaret Short =
Fencas Qh/ ' O [1-2)-p5

Frances Wilder Davis

Sab,; A im/q -2 -o05

Sam Tamimi

- Kenneth N. Silbert

I%rothy Fortier

W 3 S =S -2 |
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The prior awards establish that PG&E’s historical '.u,,ee of pay stations does hot violate the
Agreement, even when tﬁere h;;/e been elosurce and/or cooeolidations of CSOs '(Caec #1 83I)', |
changes in the technology at pay stations (Casc #198), and closure and replacement of ex1st1ng pay
stanons(Case#327) | o o | o

The Umon correctly notes that the present case d1ffers from the prior cases because it '
involves the closure of all remaining CSO front o£ﬁces and t.he dlsplacement of approxmately 370
bargaining unit employees, subj ect to their Tltle 19 nghts HoWever this is not the “d1fferent case”
alluded fo in footnote 4 ofthe award n Case #327 That footnote caut1oned that the prlor arbltratlon
awards might not be controlling “if there were a material change in PG&E’s use of pay stations, such
as a dramatic increes'e in the use of pay stations 're'su;lting'in.ﬁle 1oss of bargaining unit work or the
tangible threat of such a loss.;’ In the present case, .i'_t is i‘mdiexl)’uted that the cux';cnt jobs of 370
bargajning jobs euiploy'ces will be eliminated. and the cmﬁlqyccs holding those jobs v&in be
displaced, but the record does not establish that the ];roposed‘ closure of the CSOs is the'meult ofa
material change or dra.matie increase in the use t;f pajgt’ations. |
Clearly, pay stations offer customers an option for paying their bills and to that extent they
are one of the factors that make front office CSOs less ﬁecessary. But, that was true at the time of a
- allofthe prior arbitration awards, including Case #183 that involved the closure and/or consolidation'
of CSOs. The record establishes that there are numerous reasons that CSOs are no longer necessary,
as discussed above. In addition, the Joint Statement of Facts establishes that the number of pay
stations currently is below the historic norm, and that PG&E intends only to restore that norm.

In the absence of a material change or dramatic increase in the use of pay stations and a

causa] connection to the closure of the CSQOs, the Union has not established that the continued use
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