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' ARBITRATION CASE #5

OpiNiON AND DeEcision OoF CHAIRMAN OF ARBITRATION BoARD.

Date: June 29, 1955

ISSUE: Is IT IN vioLATION OF TiITLE 6 OF THE CLERICAL WORKERS
AGREEMENT FOR THE COMPANY TO STATE ON A LEAVE OF ABSENCE
THAT THE CONDITIONS UNDER WHICH AN EMPLOYEE SHALL BE
RESTORED TO EMPLOYMENT ON THE TERMINATION OF A LEAVE OF

ABSENCE ARE:

"THAT HER JOB WILL BE FILLED AND EMPLOYEE GIVEN
A POSITION UPON HER RETURN IF ONE 1S5 AVAILABLE
AND SHE |5 PHYSICALLY ABLE TO PERFORM THE DUTIES
OF THE JoB,.,"

UNION'S POSITION:

THE PARTICULAR UNDERSTANDING W!TH THE APPLICANT IN THIS
GASE 1S CONTRARY TO THE TERMS OF TITLE 6, THAT INHERENT
IN A LEAVE OF ABSENCE 1S THE RIGHT TO RESTORATION OR RE=-
INSTATEMENT OF EMPLOYMENT AND THAT TITLE 9 PRECLUDES THE
‘ COMPANY FROM IMPOSING PHYSICAL ABILITY AS A CONDITION TO
. REINSTATEMENT UPON EXPIRATION OF LEAVE OF ABSENCE.,
COMPANY 'S POSITION:
THE AGREEMENT ONLY REQUIRES THAT THE LEAVE OF ABSENCE PRO~
VIDE FOR A CONDITIONAL RESTORATION OF EMPLOYMENT, THAT THE
COMPANY NEED NOT MAKE IN ALL INSTANCES AN ABSOLUTE GUARANTEE
70 REINSTATE AN EMPLOYEE IN H!S FORMER J0OB, AND THAT PHYSI-
CAL ABILITY TO PERFORM THE JOB UPON RETURN TO EMPLOYMENT IS
A PROPER CONDITION,

OPINION: (ExXCERPTS AND NOT EN TOTO)

WHEN THE AGREEMENT MEANS TO GUARANTEE THE RETURN OF EMPLOY-
MENT TO AN EMPLOYEE ON LEAVE, IT IS VERY SPECIFIC. FOR
EXAMPLE, SECTION 6.8 PROVIDES THAT AN EMPLOYEE GRANTED A
LEAVE OF ABSENCE FOR UNION BUSINESS '"SHALL BE EMPLOYED IN
H1S FORMER DiviISION OR DEPARTMENT AND CLASSIFICATIONY, In
THE CASE OF LEAVE OF ABSENCE FOR MILITARY SERVICE, THE
EMPLOYEE 15 ENTITLED TO HIS FORMER PosiTion (TiTLE 19).

THE DETAIL THAT APPEARS IN TITLE 6 1S INDICATIVE OF THE
FACT THAT |F THE PARTIES HAD MEANT TO PROVIDE THAT ALL
PERSONS TAKING LEAVES WERE TO BE GUARANTEED REEMPLOYMENT
THEY COULD HAVE SAID 50,

l!’ }Fr Mrs. B , HAD BEEN REFUSED REINSTATEMENT AT THE
END OF HER LEAVE SOLELY BECAUSE OF PHYSICAL (INABILITY SHE
couLD RESORT TO TITLE 9 (GRIEVANGCE PROCEDURE).




MEANS THAT TiTLE 9

SEcTION 6.4 PROVIDES THAT AN EMPLOYEE'S STATUS AS A REGULAR

EMPLOYEE SHALL NOT BE IMPAIRED BY A LEAVE OF ABSENCE., THis
1S STILL APPLICABLE TO EMPLOYEES ON

LEAVE AS TO MATTERS PROPERLY REFERABLE TO THE GRIEVANCE
PROGEDURE.,

THUS THE INTERPRETATION AND APPLICATION OF THE CONDITIONS
OF A LEAVE ARE PROPERLY REFERABLE TO TiTLe 9, THE CONDI~-
TION OF A LEAVE |IN EACH INSTANCE THAT A LEAVE IS GRANTED

BECOMES A TERM OF THE AGREEMENT,

DECI SION:

IT 18 NOT IN VIOLATION OF TiITLE 6 OF THE CLERICAL WORKERS'
AGREEMENT FOR THE COMPANY TO STATE ON A LEAVE OF ABSENCE
THAT THE CONDITIONS UNDER WHICH AN EMPLOYEE SHALL BE RES~—
TORED TO EMPLOYMENT ON THE TERMINATION OF A LEAVE OF ABSENGCE
ARE: THAT HER JOB WILL BE FILLED AND THE EMPLOYEE GIVEN A
POSITION UPON HER RETURN IF ONE |S AVAJILABLE AND SHE IS
PHYSICALLY ABLE TO PERFORM THE DUTIES OF THE JOB.

/s/ SAM KAGEL
CHAIRMAN OF BOARD OF ARBITRATION

DiISSENT CONGUR
/s/ ELMER B. BusHBY /s/ R. J. TiLson
/s/ L. L. MiTcHELL /s/ EarL E. FoLEY

NOTE: ForR ruLtL CONTEXT OF DECISION SEE ARBITRATION CaseE
No. 5 1IN OFFice FiLE,

Re C. FiLE #57
ARBITRATION #5



In the Matter of & Controversy
betveen
INTERNATIORAL BROTHERHOOD OF ELEC-

TRICAL WORKERS, LOCAL UNION NO,
12k5, AFL,

Complainant,
PACIFIC GAS AND ELECTRIC COMPANY,
| - iBocpggq,ui
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tion: Is it in violation of Title
6 of the clerical workers agreement
for the Company to state on a leave
of absence that the sonditicns under
vhich an employee shall be restored
to employment on the termination of
& leave of absence are: That her
Job will be filled and smployse be
given a position upon her return if

one is available and she is physiecal-.
1y able to perform the duties of the

Job.

- A . 8 2 N . S W W W W W D A s s U S0 Aot N R S At s DO o e i i T 0. o

>

Case No. 5

OPINION AND DECISIOR
'OF BOARD OF ARBITRATION
~ June 29, 1955

"Is it in violation of Pitle 6 of the

clerical vorkers agreement for the Company to

state on a leave of absence that the conditions

under whieh an employee shall be restored to em-

ployment on the termination of & leave of ab-

sence are:




"That her job will be filled and
employee given a position upon her veturn
1f one is available and she is physically
able to perform the duties of the job."
(Joint Exhibit 1, Tr. p. &)

EVENTS LEADING UP TO THIS ARBITRATION:

Nrs. CB ) requested s leave of
absence because of pregnancy. Buch request was made in aceord-
ance with Title 6 of the Agreement between the Company and the
Union. Mre. B~ ' was employed as a member of the clerical
department of the Company. The Agreement which controllod
her terms of employment is referred to as the "Clerical Agreement."
It appears in this record as Joint Exhibit 1 (e).

The "Authorization for Leave of Absence” form re-
Quires that there be stated the "Understanding with Applicant.”
This meets the conditions of SBection 6.3 of the Agreement.

In the case of Mrs. B "~ ., the form on this point
reads: "That her job will be filled, and employee:shall be
given & position upon her return if one is availsble and she is
physically able to perform the duties of the job." (Jt. Ex. 2)
THE UNIOKN'S POSITION:

It is the Union's position that the particular
understanding with the applicant in this case is contrary to



the terms of Title 6. That inherent in a lesve of absence
“is the right to restoration or reinstatement of employment, "
Apd that Title 9 "precludes the Company from imposing physical
ability as a eondition to reinstatement upon expiration of
leave of asbsence..”
COMPANY 'S POSITION:

It is the Company's position that the Agreement only
requires that the leave of absence "provide for a conditional
restoration of -nploy-anx.” That the Company need not nnka in
all instances an ab:alaté gutrlntau to reinstate an employee in
his former job. Aaa that physieal ability to perform the job
“%l?c x;g\;x;xé ﬁo employment 1s & proper condition.

Agreement Provisions:

Title 6 of the Clerical Agreement (Joint Ex. 1-¢)

is entitled "Leave of Absence." Section 6.1 thereof reads

in part:

"Leave of absence without pay shall
be granted to regular smployees under the
conditions set forth in shis Title for urgent
Or substantial persona) reasons, provided
that adequate arrangements ecan be made to
take care of the employee's duties vithout
undue interference with the normal routine
of work. A leave will not be granted if the
urpose Hr which it is reguested may lead to
ghe employee's resignation..."

S8ection 6.3 reads in part:

"...The conditions under which an
employee shall be restored to employment on
the termination of his lesave of absence shall
be clearly stated on the form on which appli-
cation for the leave is made."
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Are the Bolerjeck "Conditiens” Inconsistent with
and Contrary to Title 67

The conditions placed on the B leave of
absence were twos _
| (1) That B 's job would be filled
and she vouid be givoh 3 pojition upon her return if one were
available. | |

%

(2) That she would, upon reinstatement, be
physically able to perform the duties of the Job given her.
The Union contends that these conditions are
violative of the Agroonanxrbctwoon the parties.
Condition Re Availability of a Job:
The Union argues that, inherent in a leave of

absence and Title 6, is the right of an employse to reinstate-
ment upon axpirationkor a2 leave of absence. That therefore it
is not proper to require an employee to relinquish her posi-
tion and take & chance that & job will be available at the end
of the leave of absence.

An examination of Pitle 6 does not sustain
the Union's contentions. The Union rests its case not on
any clearly expressed language in the Agreement, but on
certain vords appearing in Title 6. But even these fragments
of langusge do not aid the Union.

For example, Bection 6.3 of Title 6 reads:



¥...The oconditiens under which an

employes shall be restored to employmernit

on the termination of his leave of ab-

sence shall be clearly stated on the form

on which application tor ‘the leave is

made.” \
The Union ergues that thia,lgpgnsge means and must be inter-
preted to mean that the employee Tahall be restored to
employment on termination @fﬁhﬁt idavo.',(ﬁnion,Br. p. T)

The hngugo of Bection 6.3 may mot be "ma in that
manner. It aoan npt utate that an Oaplcyoc ;hnll be restored
to employment on teruination or his lonve. Bection 6.3 only
provides that the conditions ‘under vhich an employee shall
be restored to his employment shall be clearly stated on the
form on which the application for leave is made. Nothing
more can be read into the unambiguous language of this Section.

When the Agreement means to guarantee the return of
employment to an employee on leave, it is very specific. For
example, Bection 6.8 of Title 6 provides thet an employee
granted & leave of abaence for Unien business “shall be
employed in his former Division or Department and classification”
vhen such employee returns to employment. And, so far as Title
6 18 concerned, thii iz the only clase of employees guaranteed
& return of their employment.

In the case of leave of absence for military service,

the employee is entitled to his former position (Title 19).

S



Other then these tvo classes of employees in
the clerical department the guarantee sought dy the Union
simply is not provided for in the Clerical Agreement. Nor
may it be read into the Agreement. The parties, vhen de-
siring to spell out such rights, d4id sc in detail.

Yo tihd inherent in Title 6 a guarantee of re-
turn of employment of all smployees taking leaves of absence
would be to rewrite the Agxtﬁnqﬁt between the parties. The
Union recognizes that plrtioa may by agreement set up the
conditions surrounding the granting of leaves of absence.
The detail that appears in Title 6 is indicative of the
fact that 1f the parties had meant to provide that all per-
sons taking leaves were to be guaranteed reemployment they
could have said so.

It is not necessary to determine in this case
the extent of "job security” granted by the present Title 6.
This 1s not at issue in this arbitration. This Board of
Arbitration is limited in its authority to determine whelther
the application of Title 6 was proper in the case of Mrs.

Bt ‘e V
Condition Re Physical Ability to Perform Job:

Mrs. B¢ . :'s leave also provided that upon her
return she would have to be physically able to perform the
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‘duties of her job. Nothing in Title 6 prevents the re-
guirement of such & condition.

But the Union arguoi that this cordition deprives
an employee of his rights under ¥itle 9, the Grievance
Prbcoduro. Por example, if an employee is discharged, and
the discharge involves the employee's physical ability to
perform his duties, he may resort to Title 9. The Union
claims that 1f an employee on leave is not reinstated for
physical reasons he mey not resort to Pitle §. Therefore
the second condition in the Bolerjack leave of absence de-
prives the employee of rights under the Asrbbinnt.

The Union is incorrect. If Nrs. B ) had
been refused reinstatement at the end of her leave solely
because of physicel inability she could resort to Title 9.

Section 6.4 provides that an employee's status
as & regular employee shall not be impaired by s leave of
absencs, This means that Title 9 is still applicable to
employees on leave as to matters properly referable to the
Grievance Procedure.

Thus the interpretation and application of the
conditions of & leave are properly referable to Title 9.
The condition of & leave in each instance that a 1nave is
granted becomes & term of the Agreement. Section 6.3
specifically provides that such conditions should be clearly




set forth, »

Whether ¥Ers, B could or could not physically
perform her duties, if this had been in question, could be
settled through the machinery provided in Title 9, Aqg'tha
parties would be dound by the agreement or decision roiehod
through such prosedure.

Are the Conditions Inconsistent with the Principle

That the Company shall not Deal with Individusl Em-
2_];0100‘8? ' o

The Bhion contends that the Company cannot enter

into agreement with individual employees inconsistent with the
terms of the Agreement. Of course this assumes that the condi-
tions set forth in the B - leave were inconsistent with
the terms of the Agreement. This Board las not found them to
be so,
DECISION: e ,

It is not a wviclation of Title 6 of the Clerieal
Workers' Agreement for the Compsny to state on & leave of sb-
sence that the conditions under which an employee shall be
restored to enploynént on the termination of & leave of absence
are: That her job will be filled and the employee given &
position upon her return 1f one is availsble and she is physiocally
able to perform the duties of the job.




