
REVIEW CASE #57 - HUMBO~DT DIVISION GRIEVANCE #20
ARBITRATION CASE #5

ISSUE: Is IT IN VIO~ATION or TITLE 6 or THE CLERICAL WORKERS
AGREEMENT rOR THE COMPANY TO STATE ON A LEAVE or ABSENCE
THAT THE CONDITIONS UNDER WHICH AN EMPLOYEE SHALL BE
RESTORED TO EMPLOYMENT ON THE TERMINATION or A LEAVE OF
ABSENCE ARE:

"THAT HER ..JOB WILL BE FILLED AND EMPLOYEE GIVEN
.A POSITION UPON HER RETURN IF ONE IS AVAILABLE
AND SHE IS PHYSICALLY ABLE TO PERrORM THE DUTIES
OF THE ,",OB."

THE PARTICULAR UNDERSTANDING WITH THE APPLICANT IN THIS
CASE IS CONTRARY TO THE TERMS OF TIT~E 6, THAT INHERENT
IN A LEAVE OF ABSENCE IS THE RIGHT TO RESTORATION OR RE-
INSTATEMENT OF EMPLOYMENT AND THAT TI~LE 9 PRECLUDES THE
COMPANY FROM IMPOSING PHYSICAL ABILITY AS A CONDITION TO
REINSTATEMENT UPON EXPIRATION or LEAVE OF ABSENCE.

THE AGREEMENT ON~Y REQUIRES THAT THE LEAVE OF ABSENCE PRO-
VIDE FOR A CONDITIONAL RESTORATION OF EMPLOYMENT, THAT THE
COMPANY NEED NOT MAKE IN ALL INSTANCES AN ABSOLUTE GUARANTEE
TO REINSTATE AN EMPLOYEE IN HIS FORMER ..JOB, AND THAT PHYSI-
CAL ABILITY TO PERFORM THE vOB UPON RETURN TO EMPLOYMENT IS
A PROPER CONDITION.

WHEN THE AGREEMENT MEANS TO GUARANTEE THE RETURN OF EMPLOY-
MENT TO AN EMPLOYEE ON LEAVE, ITIS VERY SPEC I FI C. FOR
EXAMPLE, SECTION 6.8 PROVIDES THAT AN EMPLOYEE GRANTED A
LEAVE OF ABSENCE FOR UNION BUSINESS "SHALL BE EMPLOYED IN
HIS FORMER DIVISION OR DEPARTMENT AND CLASSIFICATION". IN
THE CASE OF LEAVE OF ABSENCE FOR MILITARY SERVICE, THE
EMPLOYEE IS ENTITLED TO HIS FORMER POSITION (TITLE 19).
THE DETAIL THAT APPEARS IN TITLE 6 IS INDICATIVE OF THE
FACT THAT IF THE PARTIES HAD MEANT TO PROVIDE THAT ALL
PERSONS TAKING LEAVES WERE TO BE GUARANTEED REEMPLOYMENT
THEY COULD HAVE SAID SO.

IF MRS. B HAD BEEN REFUSED REINSTATEMENT AT THE
END OF HER LEAVE SOLELY BECAUSE OF PHYSICAL INABILITY SHE
COULD RESORT TO TITLE 9 (GRIEvANCE PROCEDURE).



SECTION 6.4 PROVIDES THAT AN EMPLOYEE'S STATUS AS A REGULAR
EMPLOYEE SHALL NOT BE IMPAIRED BY A LEAVE OF ABSENCE. THIS
MEANS THAT TITLE 9 IS STILL APPLICABLE TO EMPLOYEES ON
LEAVE AS TO MATTERS PROPERLY REFERABLE TO THE GRIEVANCE
PROCEDURE.

THUS THE INTERPRETATION AND APPLICATION OF THE CONDITIONS
OF A LEAVE ARE PROPERLY REFERABLE TO TillE 9. THE CONDI-
TION OF A LEAVE IN EACH INSTANCE THAT A LEAVE IS GRANTED
BECOMES A TERM OF THE AGREEMENT.

IT IS NOT IN VIOLATION OF TITLE 6 OF THE CLERICAL WORKERS'
AGREEMENT FOR THE COMPANY TO STATE ON A LEAVE OF ABSENCE
THAT THE CONDITIONS UNDER WHICH AN EMPLOYEE SHALL BE RES-
TORED TO EMPLOYMENT ON THE TERMINATION OF A LEAVE OF ABSENCE
ARE: THAT HER ~OB WILL BE FILLED AND THE EMPLOYEE GIVEN A
POSITION UPON HER RETURN IF ONE IS AVAILABLE AND SHE IS
PHYSICALLY ABLE TO PERFORM THE DUTIES OF THE ~OB.

/s/ SAM KAGEL
CHAIRMAN Of BOARD OF ARBITRATION

/5/ ELMER 8. BUSHBY

/5/ L. L. MITCHELL

/S/ R. J. TILSON

/S/ EARL E. FOLEY

NOTE: FOR fULL CONTEXT OF DECISION SEE ARBITRATION CASE
No. 5 I N 0 F f ICE F I L E.

R. C. F I L E #57
ARBITRATION #5



In the Matter or a controversy
'betw.en

Cu. Jo. 5

and

PACIFIO .~ A1J)ELBCfRXc; C_An.•
• "PP'.'~".t _

In.olvUla •••' •••• S:.atlQt1o.t ~..,~ •• -t
tl011& 1.1t In.lolatlonot tltl.
60t theolerlc-+ .or~r. agre••••t :
tor the C•• panJ~o .ta.~ on... 1••••
o.tab •• noe that..". .•eorut.l tlon, ".1' a
Pioh an .lIPlo' •••• l3. be ·reatoM4
to .•• plor-nt on t)ae '-.rJI1D&tlonot I
• Joe ••• or.b •••••••••*. ~t 11.1'Job .111 be 1'l11e4 .au.:•• plo7.. be I
sl.en a p081tloaupon_r :return it
one l' avallabl. t.ac1 Ih. 1a ,q'l ••l- J
17&bl. to perffln the .,.utl •• or the
Job. •_.-.~..•..•.- '- --- .....•..•.- .••....-, .•......•. ..,.•.••.........----,..,_ •._ ......•..••.

"Iii It 1nyl01atlonot'ltl. 6 or the

cl.rloal workers agr••••nt tor the Company to
atate on a le.ve or ab.enoe that the cond1tions

Ul1d.rVh1eh an e.ploTe. ahall be restored to eJD-

ploJ'llent on the te:ralnatlon ot a leave or ab-



-'hat her Job wl11 " tl1led and

•• plOTe. siYen • po.ittoll upon her "turn

it ODe i. aya1lable &adahe 1. pbTaioalll

able to perton the.ut1.. ot the job."

(lo1ntBXh1bit 1, !'P. p.o\)

ha. ~B, req••• teet a 1••.•.•ot

aba.ace Mc&lUte ot PNpaxl07. Buch "Cluat w••••••.• In &0001'4-

anoewlth title {; ot the AIM-.at betwe.n ~ Coap&D7aDd the

Union. 111'••• ' : wa••• plo.,e4 a. a.aber ot the clerioal

4eparta8nt ot the CDllp&DJ.fhe A&"•• nt Whiohoontrolled

her 'eraa ot e.ploJll8nt 1. referred to u the "Clerioal Acree_nt."

It appear. In thi. NOO1'4 a. loint B.Xh1b1tl (c).

the "Authorization tor Leay. or Ab.ence" fora re-

qul1'8. that th.re 'beatatedthe -UaCler.taDd1D.sw1thApplioant."

thi•• eta the eOll41tiona otaecttoa6.3 ot the Asfeeaent.

In the ca.eot Mr.. a .J the tora on thia point

reads: "!llat aer Job w111be tilled, an4 •••pl.,..~;.hallbe

gi.en a poaition upon her return 1t one 1. available and ahe 1.

phJ'.1cal17 able to pertorm the «ut1•• of the job. tt (Jt. Bx. 2)

to UJl'IOB'S POII'105:
It 1. the Union'. po.1t10n that the particular

understanding with the applicant 1n thia case ia contra1'1 to



the terJ18 of '1tle 6.. 'fhat inh.rent 1n •. 1.aye or abs.noe

"1s the r1Pt to "storat10n or N1aatat •• nt ot .aplopent."

Andtb.at '1tle , "preolwlee tll. OoapuQ' from lIIpo.1ag phJ'.loal

ab111ty a••. eon41tlon to re!uta_Mat upoa .explrat1011 of

1.aye ot .b••nce••••
CafAft'1 '88I'XOI.

It 1. tile O0QU.7'e ,.*l'tloatPt theABM•••• tOral7

re,uues that the ' •••• ota.en.e "proYUelora.oact1tlo»&l

Hstoratl.n or ••pl.~nt.1I fil&t tbeC.,.,. •••dllOt -.Ita 1Jl

all 1D.eMa.e u a~•• ll1t. paraa,we to re1Jletate an •• pl.7 •• 111

hie to"'r Job. And\hat JibtalealabI11 tl to pertoN the Job

'!ffc!::~~o •• plo,....t.t. • proper .0000l t10n.
Am__nt.froy1.1••• J

'1 tle 6 or ·the ,Cl.r1.a1 .t••••• llt (..r01l1tEx. 1-0)

ls ent1tled "Lea.. ot A1;>s.l1Oe."

in part.

"••a.. or •.lts....W1thoutpa,1' 0&11
MsrUlWd to Mplar •• pl07••• und..r the••aditl0••• t forth 1IlVUs 'lt1etorVS.llt
oJ'.ub.~t1al personAlrea ••neJ pro,-1ded
that &4e,ute arrau.,p"l1te oan 'be lIaCleto
take .are of the e.pl01ee'a dutIes Without
UIldue lIl'terfttMlloe w1th the nONl&l J'Out1a.e
of york. A leave w111aot 'be sranted 1f the
cpoe.l»r Wh1chIt 1. reque.ted -1 lead to••plor·efare.1gnation •••"
aection 6.3 reada 1n part:

"••• !he oondltlone\Ulder 1fh1ohan
_plo,.e. ahall be MltOHdto .Ilplopaent on
the termination or hi. le ••• or aba.nce shall
be c1.ar17 atated on the.torm on whiob appli-
oat1on tor the leave 1- ••de."



Are the Bo1erjaek"Cond.ltlona" Illoonalatent wlth

and Coatrarl to !'lt1e "

!'he eond1tlona place" on the .' leave or
aba.aoe were two:

(1) 'fhat B. fa 'ob would be tille"

and ahe would be &l•• a a po.1t10n upon her return it ODe we•••

&"a11&)le.
(2) tlaatQe would, upon •.••1D.atat •• a't, .•••

pbJ-.10.U, able 'to perto .•..•the4uttea ot tlle Job &1••• ller.

De VD1011eoatf)li4athat t.1J.ele coD41t1ona aM

.101at1.•.8 ot tae Ape••• nt bet.•••n the part1.a.

I.M1tlon R. ATU1abll1tz or a loba

fhe ll.u1onarpea that" 1Dh.r.nt 1na 1•••• ot
aba.nc. and !1tl. 6, 1a the rlght ot an •• pl07•• to reinatat.-

aent upon exp1ration otaleaye or .baenee. that t'beNtOM it

1a not proper to requrean •• plG,..'e to Nl1JlqUiah her poa1-

tlon aDd h1cea e1t.aace t!l&t a j_b V111 1Mayall&bl. at the *nd

ot tbe lea.•.e ot ab••nce.

An exaa1aatlon ot 'f1t1e 6 40es not austain
the Vnlon'a contentlona. The Union reats Ita •••• Dot on
&Il7 01ear11 exprea •• d laJ.\SU&le In the Acree_nt, but on

certain worda appearing In f1tle 6. But e.en the•• tragments
of l&n£U&gedo not aid the Vnlon.

POl' example, aeetion 6.3 ot ~lt1. 6 reads:



If •• ~fil. oondltlon. lU14er 1Ih1chan
•• plo1'e. ahallb. ~.tored to e.plor-liton the \eN1natlon otll1a le.",e ot ab-
•• noe ahall Mclear1,. Ita\e40n 'the 10l"JD
OD. whloh app110ation for ..~ 1••.•.• 1,
11&4.,. ft.

file Union argue. that th1, ~e •• au and IlU8t ••.•• lnt.r-

pHted to Man that the ••plOTee ".hall be r •• toredto

•• plor-at on MraiDat1ono,t. 'lU8 le •.",e." (Unlon .;p. p. 1)

the ~ ot ••• 1;1011 6.) ..,. aCt," "&4 ln -.t
_DDer. It 4""801; 'tat.!~t •.•_plo, •• "'U 'be••atoM4

to •• plo,..ent on ,,,rIll_tlon· or hi. leave. aeetlon'. 3 only

provi4•• taatthe OoaUtio•• \tb4el' Vh1ch an 811)10" •• ,hall
I

be r.,tored toM ••• plo1Jllent lball be clearl1 ,tated ont.he

torm onlthlch the application tor le.ve 18 ••••• lothing

.ore Oan be read Ulto the uuablpolla languase ot th.1. a.ction.

Wh.n 1m• .A.sre.aA!nt •• pe to guarante.the' return of

.ap1oJll8ntto an e.ploy.. on leav., 1t 18 ",er1' .,eo1t10. POl'

exaaple,'eot10n 6.8 at ~ltle6 proyide. that an ••pl07e.
granted a ].ea",e otab • .,nce tor UD10nbu:l.D.e..·.hall 1»8

.mpl07e4 1n hi' toraerDi",iaion or J)epartaent and ela,.lt1Gation"
When,uch •• plo,e. returna to e.p1o,..nt. And, '0 tar .8 !'itl.

6 i8 concerned" thi, i8 the only cl •• 8 ot ••ploye._ guaranteed

a "'turn ot thelr e.p107JQnt.

In the ca_e ot leave ot ab.enee tor military •• rYlce"
the •• plo,e. 18 entitled to hi8 to~r po_lt10n (~lt1e 19).



Other tban theee two ola.... ot emploTees 1n
the olerloal 4.,.,r'-nt the aurantee •• ught by" the 11alon

.apl,. 1. not prov14•.."tor in the Clerlcal Agreeaent. aor

aa,. it be read 1nto the Asree.nt. 'the partieal When.e-
.1rag to .pell outeuGh r1shu, 4i4 .0 111detall.

'0 t1a4 1DheHnt 1n1fitl. 6 a parante. ot re-

turn ot eaploJll8ntot &11 .•• plo,.. •• talt1q lea •.••• t a.e.oe

woulcl'be to HW1'l te the ACMe••• t bet .••en the partie. .!lhe

Union ".oPi-e. t.hat partie._,. by agree.at .et up the

.on41tlon. aurroun41J1g thesraatlag ot leave a or abaence.

Yhe .etal1 that appear. 1n t1tle 6 1& indioat1ve of the
tact t.hat it the partie ••••.•. _ant to provide that all per-

eona tak1ng leavea .•ere to be .-r •.•tee4 Nemplo,... •.t the,.

could have •• :14 '0.
It 1. !lOt •.•••••• 17 to 4.teraine 1n thi •••••

the extent ot "Job .eourlt1" p'uted l».,the pre•• nt 'f1tl. 6.

!'hi. 11 aot at 1••ue in thi. arbitration. Rls Boardot

Arbitratlon 18 11a1ted in 1t. authority to dete~1ne Whether
the application of '1tle 6 waa proper in the cas. or Kra.

Bl .•

Oondition Re Phllleal Ability to Perform Job:

.r8. Be : Ia leave allo pl'ov14ed that upon her

return ahe would bave to be pb.J-aloal1y able to perroN 'the



4uti •• ot her job. lloth1rlf;in 1'1tle 6 preyents the re-

ctuM_nt ot .uoh a ooD.d1t1on.

But the Unionargue. that thl. coDd1t10n ctepri.e.
an •• pl07e. Itll1aripy \Ul48r!ltle 9, 1t1le Gr1o•••• _

'roo.41U"f1. Pol' eX&1llPle" it an up1,.1'0. iaell.cUrB.d, aD4

the 41.ch&r •• 111.01••••••• pl."•• •• plq810al •.billt,. to
pltrto1"a hi.'utle.,Ae II&7rfJ'ort ",.,",i.-tl. ,. !he Vldon

.1&1111 Oat 1t an •• plo,.o••. 1••.•• 1. aot "1••tate4 tor

pbJ'1lioal •••.•••• he -7 aot "80rt to fltle'.th.eretore

the .0'0= OOditton in the .ol.~j••k 1•••• ot ."••noe 4.~
pr1.•.•• tb.••• ploTe. ot ripta W!l4erthe ASH-nt.

,he lIaton 1s 1•.corr.ot. It ar•. a had

been retuaed N1aatateaent at 'the .D4ot her loave .01.1.1

beoau.e of pb.7.1c•.l uabll1V ahe could MfJOrt to !'lt10 ,.

'octlon 6.4 pro.1•.•• tbat an ••p101•• '. atatu
a••. r.sul •."..••plop•• hall aot .•• 1Ilpa.1red b7 aleav. ot

ab.eace. !'hi. _an8 that JfitJ.e9 t•• tl11 appllcableto

employe•• on leave a. to II&ttora proper17 rererable to the

Grievance Procedure.
rhus the interpretation and applioation of the

conditions o£ a leave are properlJ re:terable to l'itl. 9.
'he condition ot a leave in each 1natanoe that a l•••e 1.
granted Mcoa.s a term of the A.r •••• D.t. S.ct1011 6.3

.pecir1cally provides that 8uch cond1t10na .hould be cl.arly



a8t forth.

Whether .1'8. »
perto_ ller cluti.', Ifthia had beenUqueatlon.. could be

,ettled through the -.oh1Del'J pro'f14841n '1tie 9. An4.the

partl.. would be boundbT \he agree.at or .e.lalc.n reached
throU£h ,uohprooeclure.

A£! 'h. poD41\lou I •• naJ..I'-nt wlUl ..~ 'riaol!le

fhat 1;1lepo!Q!RIP11 'l1ot. De....w1til 11&41'9'14\1.&1 b-

p!°l···'
!'he 8111011•• tellQ that \he Ooap&J17 OUllOt •• ter

into ape ••• nt w1th 1dl'9'14ual •• plOT•• ' U1conala\ent with the

tel'lU of the Ape_at. OfCOuPa. 'bll •.••wae. that the iOOnd1-

tlona .et 1"orth1n the a, leave were 1ncoaa1atent With

thete1'll8 of the Agree.at. !'hie 8o&rd. ••• not found the. to

be 10.

It 18 not • ",1.01&t10nof !'ltle 6 of the Cle1'10al

Worker.' Aare ••• nt tor tne Company to atate on a leave ofab-

aenoe that the cond1tlona under Whichan .mplo,... ahall be

restored to ellploJ1llfJnt on the term1ll8.tlon of a leave of abaenee

are: 1fhather job wl11 be filled and 'the employe. g1yen a

pOllltlon upon her return 1t one la ava1lable and ahe 1- ph7.1call.,
able to pertorm the (lutle. ot the Job.

~~~ClUiI:OBOar r tra£lon
C!..t> r1 C!. 1:./ I' I •

ftg:t;=


